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COMPLAINT 

(Filed March 19 , 1971 ) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


IRVING GORDON 

Plaintiff 

-against- 

ROBERT L. BURR, ELPAC, INC., ARNOLD 
LORD and PHILLIPS, APPEL & WALDEN 

Defendants 


■7/— Civil Action 

/f no . /-yrr 


1971 
COMPLAINT 


■X 


ke 


Plaintiff, by his attorney, Leonard Loewinthan, for his complaint 




p/r/ 


'•! alleges: 

' | 

1. This Court has jurisdiction of this action under Section 10 (b) 

1' 

I • , 

,j of the Securities Exchange Act of 1934 and Reg. §240. 10 b-5. . 

i: 

2. Plaintiff IRVING GORDON is a resident of Queens County, in 

i, 

• j the State of New York, with his place of business in the Southern District of • 

!l 

•! New York at 331 Madison Avenue, County of New York, State of New York. 

II 
•j 

3. Upon information and belief defendant ELPAC, INC. (herein 

,] 

;; called "Defendant Elpac") is a corporation organized and existing under the 

j! 

; laws of the State of California with offices at 18651 Von Karman Avenue, 

• 1 

11 

(' Irvine, California. 

l! 

4. Upon information and belief, defendant ROBERT L. BURR (here- 

t 1 

in called "Defendant Burr") is a resident of California and was, at all times 

• 

it 

' hereinafter mentioned, the President and a Director of Defendant Elpac. 

ii 

5. Defendant PHILLIPS, APPEL & WALDEN (herein called "De¬ 
ll 

' fendant Partnership") is a brokerage partnership doing business under the 

1 1 * 

t • 

! firm name of PHILLIPS, APPEL & WALDEN with its principal place of 
l! business located within the Southern District of New York at 111 Broadway 

; I 

! : in the County of New York, State of New York, and at 469 Seventh Avenue, 

ii 

| New York, New York. 








6. Upon information and belief at all times hereinafter mentioned 5a 
the defendant ARNOLD LORD (hereinafter called "Defendant Lord") was a 

I ! 

i resident of the Southern District of New York and was an employee of the 

; I 

* Defendant Partnership. 

•! . 

i 7. The acts and transactions of which complaint is made herein 

ii 

' were committed within the Southern District of New York. 

II 

, 8. In or about June 1968, within the Southern District of New York, 

the Defendant Burr offered to sell to the plaintiff and others present at a j 

*1 meeting 20,000 shares of Defendant Burr's stock in the Defendant Elpac. 

ii u ; 

9. Upon information and belief from in or about June 1968 through 

r ; 

! August 1968 the defendants Lord and Burr, acting for themselves, and for 
'! the Defendant ElDac and the Defendant Partnership, respectively, conspired . 

i> I 

,1 together and maliciously and wilfully entered into a scheme to cause the 

i' e i 

■i 

ji plaintiff to purchase 4, 500 shares of Defendant Elpac stock owned by the 

't 

, I 

. Defendant Burr for the sum of $10. 00 per share, and to deprive the plaintiff 

i! ’ I 

i| I 

' of his money, by warranting and representing: 

.i | 

l|. (a) That the arrangement for the sale of 20,000 shares of De¬ 
ll' ' 

•i i 

.! fendant Elpac stock owned by the Defendant Burr and offered to the original j 

'* group of persons present at the meeting in June 1968 as set forth in Para- ^ 

it 1 

I! graph "8" above of which plaintiff was oi.e such person, had been consummated; 


|i and 


(b) That each of the said persons at the said meeting of June 


1968 referred to above had accepted the arrangement and had purchased his 
allotted shares of the Defendant Elpac stock from the Defendant Burr and 
each person was forwarding his check for the same; and 

(c) That the stock would be registered no later than April 30, 


' 1969; and 








(d) The Defendant Burr would receive written permission from 6a 

!| the Defendant Elpac to consummate the sale of his shares of stock in the 
11 ( 
j| Defendant Elpac to the plaintiff; and 

ij 

i i 

(e) The Defendant Burr would receive written permission from 

r 

the California State Commission to consummate the said sale ol stock; * d 

;| 

: <f) Tne Defendant Burr would receive written permission from 

; any banks or others to which the Defendant Elpac was indebted to consum- 
!; mate the said sale of stock: and 

: (g) The Defendant Burr would deliver to the plaintiff and other 

j| 

j purchasers of any of his stock a written guaranty as to when the stock would 

;i be registered; and i 

ij 

(h) The Defendant Burr would lend the funds received from the 
!> P laintlff and others for the sale of his stock, to the Defendant Elpac for the 

j 

ij sole P ur P ose of causing the Defendant Elpac to pay the corporate note or 
I; notes held by creditor banks, which said note or notes had been personally 

;| guaranteed by the Defendant Burr; and 

! 

( 1 ) The Defendant Elpac was at the time of the offer to sell the 1 

'I . ■ 

f 

jj aforesa id stock operating at a profit and that the Defendant Elpac had enough 

j' current orders to produce a big profit for the year 1969, 

|‘ 

j 10 . That on or about August 22, 1968 within the Southern District , 

jj of New York, the plaintiff caused to be delivered to the Defendant Burr a 
bank check in the sum of $45,000 representing the purchase price of 4, 500 

Ij shares of Defendant Burr’s stock in the Defendant Elpac, at $10.00 per share.; 

S i 

11. The defendants Burr and Lord acting for themselves and in i 

I 

1 behalf of the Defendant Elpac and the Defend: nt Partnership violated Section ! 

! i 

j 10 (b) of the Securities Exchange Act of 1934 and Reg. §240. 10 b-5 in that i 


1/ 



o 





ji the Defendants Burr and Lord in connection with the offer to sell and sale 7a 

!i ° f the stock of defendant Elpac, by use of means and instruments of trans- 
: i . 

portation and communication in interstate commerce and by use of the mails, 

telephone and telegraph, directly and indirectly in the Southern District of 

New \ork and elsewhere, employed manipulative, deceptive and fraudulent 

- ** * * i 

devices, schemes and artifices to defraud and obtain money and property 
from the plaintiff by means of untrue statements of material facts and omis- ‘ 
sions to state material facts necessary in order to make the statements made, 
in the light of the circumstances under which they were made, not misleading, 
which statements or omissions said defendants Burr and Lord acting for 
themselves and in behalf of the Defendant Elpac and the Defendant Partnership, 


respectively, made with the knowledge or reasonable grounds to believe that 
they were untrue or misleading, and engaged in transactions, practices and 
course of business which operated as a fraud and deceit on plaintiff as pur¬ 
chaser ol Defendant Elpac stock from the Defendant Burr. 

12. That the aforesaid manipulative deceptive and fraudulent devices,, 
schemes and artifices employed by the defendants Burr and Lord acting for 

B I 

themselves and for the Defendant Elpac and the Defendant Partnership, re¬ 
spectively and the aforesaid untrue statements of material facts and the omi¬ 
ssions to state material facts and the aforesaid transactions, practices and 
course of business which operated as a fraud on plaintiff consisted of the 
acts, statements, omissions and concealments set forth in subdivisions "a", 

b ’ c ' d » e "» " f "» "g "» " h ", and "i" of Paragraph "9" above and plain¬ 

tiff incorporates by reference herein each and every allegation of such subdiv¬ 
isions. 


I 

I 

I 





jj 13. Said representations and statements were false and known to 8a 

; be false by defendants when made by reason of the following: 

, i 

|! (a) The arrangement for the sale of 20, 000 shares of Defendant 

i! 

*| Elpac f tock owned b y the Defendant Burr had not been consummated 
|j (b) That each of the persons present at the meeting in June 1968 

i 

I • 

jj had not accepted the arrangement and had not purchased the allotted shares 

I 

j! of * he Defendant Elpac stock, and in fact none of the persons, other than the 

i 

■ I plaintiff, forwarded a check for the purchase of Defendant Elpac stock. 

,i < c > The stock purchased by the plaintiff was not registered by 

I * 

'' April 30, 1969 or at any time thereafter. ! 

|| , 

,i ^ d ^ The Defendant Burr did not receive permission from the 

!| 

ji' Defendant Elpac to consummate the sale of his stock to the plaintiff. 

|i 

(e' The Defendant Burr did not receive written permission from 

it . • : 

j ! ' the California State Commission to consummate the sale of his stock to the 

!l 

{j plaintiff. 

; • ' 

(f) The Defendant Burr did not receive written permission from 

! I ’ 

|i creditor banks of defendant Elpac, to consummate the sale of his stock to 

Ji 

the plaintiff. 

ll 

j] The Defendant Burr did not deliver his written guaranty as 

i i % 

1 to when the stock sold to the plaintiff would be registered. 

.. 

(h) The Defendant Burr did not lend the funds received from 

:• u 

j| the plaintiff to the Defendant Elpac and the Defendant Elpac did not pay corp- 

i i 

jj orate notes held by creditor banks. 

It 

j: 

(i) The Defendant Elpac was not operating at a profit at the time , 

Ji that the Defendant Burr offered to sell his stock to the plaintiff and the De- 

l( < 

l'l fenda nt Elpac did not have current orders sufficient to produce a profit for 
•'i the year 1969. 


i 
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14. Plaintiff believed in and relied upon the statements and repre¬ 
sentations made to him by the defendants Burr and Lord acting in their own 
behalf and in behalf of the Defendant Elpac and the Defendant Partnership 
and plaintiff was induced by said statements and representations to purchase 
the stock of the Defendant Burr in the Defendant Elpac. 

la. Hie plaintiff elects to rescind Ins purchase as set forth in 
Paragraph "10" above and demands recovery of the consideration paid for 
the Defendant Elpac stock as set forth in said Paragraph "10" above with 
interest thereon from the date of purchase, or in the alternative, damages 
equal to the full amount of $45. 000. the purchase price paid by plaintiff for 
the stock of Defendant Elpac. 

WHEREFORE, plaintiff demands judgment against the defendants 
and each of them in the sum of $45, 000, together with appropriate interest 
thereon, together with the costs and disbursements of this action and for 
such other and further relief as this Court may deem proper. 


* • I .POnATf T OPuri nf 


-P 

Leonard Loewinthan 
Attorney For Plaintiff 
Office & P. O. Address 
One East 57th Street 
New York, N. Y. 10022 
Plaza 9-8585 


I 






ANSWER OF DEFENDANT ELPAC, INC.. 

(Filed April 16, 1971) ,0a 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


IRVING GORDON, 

Plaintiff 

- against - 

ROBERT L. BURR, ELPAC, INC., 
ARNOLD LORD and PHILLIPS, APPEL 
& WALDEN, 

Defendants. 


CIVIL ACTION 
FILE NO. 1285/71 

ANSWER 


Defendant, Elpac, Inc., as and for its Answer 
to the Complaint herein, by Balterman & Geist, its attorneys, 
shows as follows: 

FIRST : Denies any knowledge or information thereof 

sufficient to form a belief as to the truth of the allegations 
contained in paragraphs marked 2, 5, 6, 7, 8, 10 and 15 of 
the Complaint herein. 

SECOND : Denies each and every allegation contained 

in paragraph marked 4 of the Complaint herein except admits 
that between the period June, 1968 and February, 1969, 
Defendant, Robert L. Burr, was a director of Defendant, 

Elpac, Inc., and d • •'* period June, 1968 and August 

7, 1968, Defendant, Robert L. Burr, was the president of 
Defendant, Elpac, Inc. and denies any knowledge or informa¬ 
tion thereof sufficient to form a belief as to the truth of 
the allegation contained in paragraph marked 4 of the Com¬ 
plaint hereof which pertains to the Defendant, Robert L. 

Burr being a resident of California. 

THIRD: Denies each and every allegation contained 


in paragraph marked 9 of the Complaint herein and in each 
and every subparagraph thereof. 








FOURTH: Denies each and every allegation 11a 

contained in paragraphs marked 11, 12 and 14 of the 
Complaint herein. 

FIFTH: Denies each and every allegation 

contained in paragraph marked 13 of the Complaint 
herein and in each and every subparagraph thereof. 

FIRST DEFENSE 

1. The Complaint fails to state a claim against 

Defendant, Elpac, Inc. upon which relief can be granted. 

SECOND DEFENSE AND CROSS-CLAIM AGAINST 
_ DEFENDANT, ROBERT L. BURR _ 

1. At all the times referred to in the Complaint, 
and in this Defense, Defendant, Elpac, Inc., was a corpora¬ 
tion organized and existing under the laws of the State of 
Ca lif ornia. 

2. Between the period June, 1968 and February, 

1969, Defendant, Robert L. Burr, was a director of Defendant, 
Elpac, Inc. and during the period June, 1968 and August 7, 

1968, Defendant, Robert L. Burr, was the president of 
Defendant, Elpac, Inc. 

3. If the acts and transactions complained of 
in the Complaint herein and alleged to be wrongful and/or 
in violation of law were, in fact, performed, and did, in 
fact, occur, they were not performed by, or for the benefit 

of, Defendant, Elpac, Inc. 

4. If the acts and transactions complained of 
in the Complaint herein and alleged to be wrongful and/or 
in violation of law were, in fact, performed, and did, in 
fact, occur, Defendant, Elpac, Inc. did not authorize them 
to be performed or to occur. 


o _ 






5. If the acts and transactions complained of 12a 

in the Complaint herein and alleged to be wrongful and/or 

in violation of law were, in fact, performed, and did, in 
fact, occur, they were performed by and for the benefit 
of, Defendant, Robert L. Burr. 

6. If the Plaintiff herein recovers judgment 
against the Defendant, Elpac, Inc. for the acts and 
transactions complained of in the Complaint herein and 
alleged to be wrongful and/or in violation of law, such 
will have been brought about and caused by wrongful and 
unlawful acts on the part of Defendant, Robert L. Burr 
and not by reason of any wrongful and/or unlawful act 
on the part of Defendant, Elpac, Inc. 

7. By reason of the aforegoing, Defendant, 

Robert L. Burr, is or may be liable to Defendant, Elpac, 

Inc. for all or part of the claim asserted in this action 
by Plaintiff against Defendant, Elpac, Inc. 

THIRD DEFENSE AND CROSS-CLAIM AGAINST 
DEFENDANT, ROBERT L. BURR _ 

1. Defendant, Elpac, Inc. repeats and realleges 
each and every allegation contained in paragraphs marked 
1, 2, 3, 4, 5 and 6 of the Second Defense and Cross-Claim 
against Robert L. Burr contained in this Answer. 

2. If the Plaintiff herein recovers judgment 
against the Defendant, Elpac, Inc. for the acts and 
transactions complained of in the Complaint herein and 
alleged to be wrongful and/or in violation of law, such 
will have been brought about and caused by wrongful and 
unlawful acts on the part of Defendant, Robert L. Burr 
and not by reason of any wrongful and/or unlawful act 

on the part of Defendant, Elpac, Inc. and such will further 
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i.uve beon brought about as a result of the breach of fiduciary 
duty owed by Defendant, Robert L. Burr to Defendant, Elpac, 
Inc. as a director and officer of Defendant, Elpac, Inc. 

3. By reason of the foregoing, Defendant, Robert 
L. Burr is or may be liable to Defendant, Elpac, Inc. for 
all or part of the claim asserted in this action by Plainti'ff 
against Defendant, Elpac, Inc. 

WHEREFORE, the Defendant, Elpac, Inc. demands 
judgment dismissing the Complaint herein as to it with 
costs and disbursements of this action or that it have 
judgment over and against the Co-Defendant, Robert L. 

Burr for any sum which may be recovered herein by the 
Plaintiff against the Defendant, Elpac, Inc., together 
with the costs and disbursements of this action. 

BALTERMAN & GEIST 



A Member of the Firm 


Attorneys for Defendant, Elpac, Inc. 
Office and P. 0. Address 
Ten East Fortieth Street 
New York, New York 10016 
(212) 6S4-7070 
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ANSWER OF DEFENDANTS ARNOLD LORD, AND PHILIPS, APPEL t 

WALDEN, INC. 

(Filed June 15, 1971) 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


IRVING GORDON 


Plaintiff 


-against- 


CIVIL ACTION 


ROBERT L. BURR, ELPAC, INC., 
ARNOLD LORD and PHILIPS, APPEL & 
WALDEN, INC. 


71 File P 1283 


Defendants. 


ANSWER OF DEFENDANTS 
ARNOLD LORD and 
PHILIPS, APPEL 4 
WALDEN, INC. 


Defendants, ARNOLD LORD and PHILIPS, APPEL 4 


WALDEN, INC., by their attorneys, SchuLaan 4 Gaaaroh, as 


and for their answer to the complaint hereini 


F£RST: Deny any knowledge or information sufficient 


to form a belief as to each and every allegation and statement 


contained in paragraphs "2" to "4" of the complaint. 


SECOND : Defendant Philips, Appel 4 Walden, Ine. 


denies each and every allegation in paragraph "3" of the 


complaint, except admits that defendant Philips, Appel 4 Walden , 


Inc. is a corporation duly organised and existing under the 


laws of the State of New York with its principal plaoee of 


business located at 111 Broadway, New York, New York and 


469 Seventh Avenue, New York, New York. 


THIRD : Admit the allegation contained in paragraph 6 


of the complaint, 
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FOURTH : Deny any knowledge or information sufficient 
to form a belief as to er i and every allegation and statement 
contained in paragraphs "7" and "8" of the complaint. 

FIFTH : Deny each and every allegation contained 
In paragraph "9" (a-i) of the complaint. 

SIXTH : Deny any knowledge or information sufficient 
to form a belief as to the allegations contained In paragraph "10" 
of the complaint. 

SEVENTH : Deny each and every allegation and 
statement contained in paragraphs "11" and "12" of the complaint. 

EIGHTH : Deny any knowledge or information sufficient 
to form a belief as to the allegations and stateswnts 
contained in paragraph "13" (a-1) and "14" of the complaint. 

AS AND FOR A FIRST DEFENSE 

NINTH : Defendant Philips, Appel & Walden, Inc. 
acted neither as agent nor principal nor participated in any 
manner whatsoever in the alleged offer and sale of the 
common stock of ELPAC, INC. nor did it receive any form of 
commission or compensation either directly or Indirectly 
therefrom. Philips, Appel & Walden, Inc. never executed a 
purchase or sale transaction in the common stock of ELPAC, INC. 
for the plaintiff's account. 


V 






AS AND FOR A SECOW? DEFENSE 
TENTH: Defendant Arnold Lord had no connection 
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whatsoever with the ultimate purchase by plaintiff and haa 
no knowledge of the terms and conditions pursuant to which 
this purchase was made and what, if any, representations 
were made to the plaintiff by the seller. 

AS AND FOR A THIRD DEFENSE 
ELEVENTH : Defendant Lord acted neither as agent 
for plaintiff nor as agent for any of the other defendants 
herein with regard to the purchase by plaintiff. Lord 
received no compensation of any kind or nature from any 
of the parties hereto or any other source. 

WHEREFORE, the defendants, ARNOLD LORD and 
PHILIPS, APPEL & WALDEN, INC. herein demand jud^Mnt 
dismissing the complaint together with costs and such other 
and further relief as to this Court may seem just and proper. 


Schulman & Gasarch 
Attorneys for Defendants 
Arnold Lord and 
Philips, Appel & Walden, Inc. 
Office and P.0. Address 
90 Broad Street 
New York, New York 10004 
(212) 943-6127) 



Robert D. Schulman 







-AWSWtK w UthtNUANT ROBERT L. BURR 

UNIT3D STATES DISTRICT COURT (Filed June 21, 1971) 
SOUTHERN DISTRICT 0? NSW YORK 

...X 


IRVING GORDON, 


-against- 


Plaintiff, 


ROBERT L, 3URR, ELPAC, INC., 
ARNOLD LORD and PHILLIPS, 
APPEL & WALDEN, 


Defendants. 


CIVIL ACTION 


FILS NO. 1265/71 


ANSWER 


l 

Defendant, Robert L. Burr, as and for his answer to the 
complaint herein, by his attorneys, Rogers & Cooper, alleges: 


FIRST : Denies knowledge or information sufficient to 

form belief as to the truck of the allegations contained in the 
Paragraphs of the complaint marked "2" and "15 ! '. 


SECOND : Denies that he was President of defendant Elpac 

Inc. at any time subsequent to the 7th day of August, 1963; that 
he was a Director of said corporate defendant at any time sub¬ 
sequent to February, 1969; and otherwise admits the allegations 
contained in the Paragraph of the complaint marked "4". 


• TRIRD : Admits defendant Lord was an employee of the de¬ 
fendant partnership; aird otherwise denies knowledge or informa¬ 
tion as to the truth of the allegations contained in the Paragraph 
of the complaint marked "6". 


FOURTH : Denies each and every allegation contained in 

ji 

:j the Paragraphs of the complaint marked ’'7“, "9", "11", "12", "13" 
jj and "14". 







AS AND FCR A FIRST DEF2NS2: 
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FIFTH 


. ihe complaint*, fails to set forth a claim against 

this answering defendant upon which relief can be granted. 

AS AND FOR A SECOND DEFENSE * 

i y* 

1SS1: Upon information and belief, all the alleged 

' ,hiCh PlainClf *“ 00 ^ lai «* rh«y existed) were 

’’ an or about the 30th day of April, 1969 as to 

some, and for a longer period of time as to others. 

S oVEKT!! : Plaintiff made no election to rescind the pur¬ 
chase or to tender the stock referred to in the complaint until 
in or about April, 1971 by the commencement of this action at 

least two years since he learned of the alleged existence of the 
f.-icLu complained of. 

EIGH1II: By reason of the foregoing and such delay, and 
by regaining xrom commencing this action until April, 1971, 
plaintiff ratified and affirmed the purchase of said stock and 
cannot now maintain this action, and has been guilty of such 
laches as should in equity bar him ,rom maintaining this action. 

AS AMD FOR A THIRD DEFENSE 

Upon information and belief, the shares of stock 
xor which this answering defendant received payment were pur¬ 
chased, at least in part, by and for the benefit of persons 
other than the plaintiff. 


TZNTH: Rv rMsnn nf i-Un 
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real party in interest herein and is not entitled to maintain 
this action. 


WHEREFORE, the defendant Robert L. Burr demands 
judgment iismissing the complaint herein as to him, and that he 
have the costs and disbursements of this action. 


ROGERS & COOPER 


A Member of the Firm 
Attorneys for Defendant, 
Robert L. Burr 
Office & P.0. Address 
V 60 East 42nd Street 
New York, N.Y. 10017 
YUk'on 6-5678 
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OPINION OF THE COURT BELOW 
(Filed November 14, 1973) 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


IRVING GORDON, 


Plaintiff, 


-against- 


OPINION 
71 Civ. 1285 


ROBERT L. BURR, ELPAC, INC., ARNOLD 
LORD and PHILLIPS, APPEL & WALDEN, 

Defendants. 


x 


APPEARANCES 


Leonard Loewinthan, New York City, for 
plaintiff. 

p 

Rogers and Cooper, New York City (Milton 
Cooper, of counsel) for defendant Burr. 

Balterman and Geist, New York City (Alan 
Geist, of counsel) for defendant Elpac, 
Inc. 

Butowsky, Schwenke and Devine, New York 
City (Michael C. Devine, Alan Ste.lnberg, 
of counsel) for defendant Lord. 

Biessler, Meislln, Tauber « Lipsitic (Stc.en 
Lipsitz, Neil M. Berson, of counsel) for 
defendant Phillips, Appel & Walden. 


BAUMAN, D. J. 

This is an action brought pursuant to S 10(b) of the 
Securities Exchange Act of 1934, 15 U.S.C. § 78(j)b and Rule 
10b-5 promulgated thereunder , 17 C.F.R. § 240.10b-5. The case 

was tried before this court, sitting without a jury, and what 
follows constitutes my findings of fact and conclusions of law 













pursuant to Rule 52(a) of the Federal Rules of Civil Procedure. 21a 

I. 

Irving Gordon, the plaintiff, has been employed as a 
certified public accountant for over twenty years. He is by his 
own admission an active investor in the stock market; during 
1968, the year of the events in question, for example, he had 
accounts at two or three brokerage firms and perhaps $100,000 

I 

invested in securities. As an accountant he prepared balance 
sheets and profit and loss statements, conducted audits of cor¬ 
porate clients and prepared tax returns. 

In June, 1968, entirely by chance, Gordon met two men 
in the lobby of the hotel known as Caesar's Palace in Las Vegas. 

One was Howard Mann, an acquaintance of Gordon's for over twenty 
years; the other was Arnold Lord, a defendant herein, who was 
at that time a registered representative associated with Phillips, 
Appel & Walden (P.A.W.), a New York brokerage firm, also a de¬ 
fendant. Mann explained to Gordon that he and Lord had just 
returned from a trip to the plant of the defendant Elpac, Inc., 
a California corporation which manufactured indurtrial machinery. 
Earlier in 1968 P.A.W. had managed a private placement of Elpac 
stock that raised approximately $1,500,000 for the corporation. 

In that transaction Mann had purchased 5,000 shares of Elpac 
stock at $10 per share. All this came out in the conversation 
and Lord went on to describe this to Gordon as an "excellent 
deal"; told him that the future of Elpac was promising, and 
that Elpac stock was currently a "very, very hot thing." 
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Against the backdrop of the whirring wheels of Las Vegas, Gordon, 
who had done accounting work for Mann and who respected his 
expertise in the market, found his interest powerfully stimulated 
He asked how he might avail himself of this apparently splendid 
opportunity. Lord, with a master's sure touch, informed him 
that he would be "putting a package together" in the near future 
a piece of which he might make available to Gordon. Lord added 
that he could make no promises because "a lot of people are 
clamoring for" Elpac stock. With this understanding the men 
parted. 

Within a week of his return to New York City, Gordon 
was called by Mann, who said that he had asked Lord to include 
Gordon in the next Elpac offering. Lord himself called a day or 
two later, acknowledged a conversation with Mann, and told Gordon 
that there would soon be a meeting of those interested in pur¬ 
chasing Elpac stock. In a second phone call Lord said that the 
number of shares to become available would be 20,000, of which 
Gordon could purchase 4,500. 

The meeting was held in late June, 1968 at the offices 
of Steinberg and Pokoik, a real estate concern located at 575 
Madison Avenue in New York City. Present at the meeting were 
Stuart Steinberg, Sr., a member of the firm in whose offices the 
meeting was held; his son Stuart Steinberg, Jr., a stockbroker 
at P.A.W.; a Mr. Adlman, another P.A.W. broker; Steven Greenberg, 
described as a promoter for Elpac; Stanley Jacobson, an attorney 
representing the Steinbergs, and two gentlemen from Philadelphia 
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whose names are presently beyond the recollection of the parti¬ 
cipants. Also present were Lord and Robert Burr, then president 
' 1 / 

of Elpac and a defendant in the instant action. With the excep¬ 
tion of Lord, Gordon had never met any of these men before, 
although at the meeting he seemed to become apprised of their 
respective occupations. 

Once assembled the group was informed that Burr wished 
to sell some of his Elpac stock, that he was desirous of selling 
20,000 shares all at once and, consequently, would not sell any, 
fraction thereof. Burr initially asked a price of $>12 per share, 
but Steinberg, Jr. undertook to negotiate a lower price and 
appeared to have some success. It was Gordon's understanding that 
the purchasers were to be himself, Steinberg, Jr., Adlman, and 
the two men from Philadelphia and that Steinberg, Jr.'s purchase 
was to be approximately twice his own, in the range of 8 or 9,000 
shares. 

Jacobson questioned Burr persistently and set various 
conditions that he insisted be met prior to the consummation of 
the sale. Firs Burr was to obtain the consent of the California 
Commissioner of Corporations to the sale. Second, he was to 
obtain a resolution of Elpac's Board of Directors consenting to 
the registration of Burr's stock. Third, he was to guarantee 
that the stock would be registered not later than April 30, 1969. 

After the meeting broke up several of the participants 
sought an estimate of Elpac's profits in the near future. Burr 
stated,in the financial cliche of our times, that the corporation 
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had "turned its corner" and would show a profit for July and 
for the remainder of 1968. He went on to say that the volume 
of orders indicated that there would also be a profit in 1969. 

When these statements were made, Gordon asked to see some finan¬ 
cial statements and Burr promised tc send him monthly unaudited 
figures from July onward. 

Sometime in July, 1968, within two weeks of this meeting. 

Lord called Gordon, told him that the necessary documents were 

coming from California, and asked him to come to Lord's office 

at P.A.W. The two men met there on July 18, 1968. Also present 

during all or part of this meeting was George James# an associate 

of Lord's. At this time Gordon executed two documents, a "Statement 

2 / 

cf Transferee" which was immediately notarized and a letter to 

3/ 

Robert Burr. When Gordon questioned the need for these documents, 
Lord explained that they were required in order to expedite the 
sale of the shares, that "everybody has already done it" and 
that Gordon was indeed the last to do so. Although Lord denies 
having made these statements, I find his denials not worthy of 
belief. Gordon also asked Lord when the transaction would be 
approved by the California Division of Corporations and when the 
corporation would authorize registration. Lord responded that 
these matters were being "worked on". He also repeated the 
glowing prognosis of the corporation's future that had been given 
at the Steinberg and Pokoik meeting. I should also be noted 
that before signing these documents Gordon consulted neither with 
Jacobson, who by common consent was to act on behalf of all of 







the prospective purchasers of Elpac stock, nor with Stuart 25a 
Steinberg, Jr., whose office at P.A.W. was but a few feet from 
Lord 1 s. 

Lord called Gordon on at least two occasions in early 
August, 1968. On each occasion he explained that "red tape" had 
caused unforeseen delays in processing the various documents 
necessary for the transaction, but sought to assure him that 
everything would be resolved shortly. Gordon repeated his request 
for the corporate financial statements he had been promised and 
was told that these too would be forthcoming "soon". 

On August 20, 1968, plaintiff received a telegram from 

Burr in California. In it, Burr stated that he agreed to sell 

✓ 

Gordon 4,500 shares of Elpac at £10 per share provided that 
$45,000 was received at Burr's California bank by 1:00 P.M. next 
day. The telegram also recited that the Elpac board had approved 
the registration of the securities. Gordon immediately called 
Burr and, finding Lord on another extension in his office, in¬ 
formed both men that he was unable to get the money to California 
on that day. Burr agreed that receipt of the money on the 22nd 
would be satisfactory. Gordon then made the necessary arrange¬ 
ments for his bank to wire the funds to California. 

On the 22nd Lord and Burr appeared at plaintiff's office, 
at which time Burr altered the wording of the telegram to reflect 
the extension of time for payment that he had granted Gordon. 

Both Burr and Lord then initialed the changes. In the course of 
their conversation Gordon renewed his already familiar catechism 

- 6 — 


A- 


i 






of when the documents approving the sale would be forthcoming# 26a 
when the monthly financial statements would be furnished, etc. 

He was told that everything was being taken care of, that the 
corporation was doing well, and that all of the other members of 
the group had sent their money as he had. 

In the months that followed Gordon was unsuccessful in 
obtaining not only the documents he had so frequently requested, 
but also his stock certificates. During September and October 
he repeatedly spoke to Burr and Lord by phone and was, as usual, 
assured that all was well. In December, 1968 he was told by Lord 

that his stock certificates were available at the P.A.W. offices. 

. 

When Gordon visited these offices in December or- January, 1969, 

< ' 
no one appeared to have any knowledge of the matter, nor did 

anyone, including George James, who shared Lord's office, inform 

him that Lord's employment by P.A.W. had terminated in late 1968. 

In the ensuing weeks, Gordon's efforts to contact Lord 

met with frustration. When he called. Lord would inevitably be 

out, and when he left messages Lord would fail to return the 

calls. Gordon finally managed to reach Lord in March, 1969. 

Lord insisted that the stock was at P.A.W. and told him to pick 

it up there. On his second trip he met Steinberg, Jr. and began 

to discuss the Elpac stock offering. Steinberg told him that he 

had not purchased Elpac stock, nor, so far as he knew, had anyone 

4/ 

else who attended the original meeting. Gordon later placed an 
indignant phone call to Lord and demanded an explanation. Lord 
stated that explanations were impossible over the telephone but 
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that he would receive his stock, which finally happened on March 
28, 1969. During 1969 he made efforts, through Howard Mann and 
others, to obtain a refund of his purchase price which, needless 
to say, were unsuccessful. 

II. 

In order to state a claim under § 10(b) and Rule 10b-5, 
plaintiff must prove the following elements: (1) misrepresentations, 
omissions, or the employment of some deceptive scheme; (2) materi¬ 
ality; (3) scienter; and (4) reliance. Myzel v. Fields , 386 F.2d 
718 (8th Cir. 1967), cert, denied, 390 U.S. 951 (1968). Plaintiff's 
burden varies, however, with respect.to different defendants. 

With respect to Burr and Lord, with whom he had face to face 
dealings', he must establish liability under § 10(b). Elpac and 

P.A.W., however, can only be found liable as controlling persons 

5/ 

under S 20 of the Securities Exchange Act, 15 U.S.C. S 78t, as 
"aiders and abettors", or under the common law principle of agency. 
Thus that aspect of the following discussion that concerns § 10(b) 
will consider the actions of Burr and Lord. Once their liability 
under § 10(b) is established, the secondary liability of Elpac 
and P.A.W. will be considered. 

It should be noted at the outset that the discussion of 
the liability of Lord, Elpac and P.A.W. is rendered wholly academic 
by plaintiff's choice of the remedy of rescission (see plaintiff's 
Post Trial Brief, p. 40 and Tr. 261) which is available only 
against Burr, the seller of the securities. As will appear below, 

I have concluded that plaintiff is entitled to that remedy. I 
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have nevertheless discussed the liability of the other three 
defendants because I am mindful of the precedent of Daumel v. 
Rosen , 412 F.2d 571 (4th Cir. 1969), affirming in part and re¬ 
versing in part , 283 F.Supp. 128 (D.Md. 1968). In Baumcl the 
Fourth Circuit affirmed the district court's finding of liability 
but held rescission an inappropriate remedy and awarded damages 
instead. Should the Court of Appeals reach a similar conclusion 
in the instant case, I think it will be useful for them to have 
the benefit of my views on the liability of the remaining de¬ 
fendants. 


A. Plaintiff has not succeeded in establishing all cf the 

misrepresentations alleged in his complaint. For example, 
although I have found that Burr represented to those assembled 

f 

at the Steinberg and Pokoik meeting that Elpac had "turned iu 
corner" and would show a profit for July and for the following 
months, plaintiff has failed to establish that this constitutes 
a misrepresentation. This is so simply because plaintiff offered 
no evidence of Elpac's financial condition during 1968, 1 or 

t 

any other time. Similarly, the failure to furnish monthly finan¬ 
cial statements might have constituted a fraudulent course of 
conduct had plaintiff introduced some evidence of what such 
statements contained. 

I am nevertheless satisfied that Lord and Burr did make 
at least one determinative misstatement regarding the extent of 
the participation in the Elpac offering. 

-9- 
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At the meeting at Steinberg and Pokoik, Burr stated 29a 
that he was only interested in selling his 20,000 shares as a 
package, and would not sell any lesser amount. At the meeting 
of July 18, 1968 at P.A.W., Gordon was told by Lord that all of 
the other members of the group had executed the documents then 
presented to Gordon, and on August 22 both Burr and Lord assured 
Gordon that other members of the group had effected payment in 
the same way that Gordon had. These statements were demonstrably 
false. 

B. The classic formulation of the materiality requirement 

is found in List v. Fashion Park , 340 F.2d 457 (2nd Cir. 1965), 
cert, denied, 382 U.S. 811 (1965). "The basic test of 'materi- 

f 

ality' ... is 'whether a reasonable man would attach importance 
to the fact misrepresented in determining his choice of action 
in the transaction in question.' (Citations omitted)." See also 
Radiation Dynamics, Inc, v. Goldmuntz , 464 F.2d 876 (2nd Cir. 

1972); Shapiro v. Merrill Lynch, Pierce, Fenner & Smith , 353 
F.Supp. 264 (S.D.N.Y. 1972). It should further be borne in mind 
that material information need not be limited to information 
translatable into earnings. Myzel v. Fields , supra, at 734, 
citing SEC v. Texas Gulf Sulphur Co. , 258 F.Supp. 262 (S.D.N.Y. 
1966). The Court of Appeals in List pointed out that materiality 
is, in essence, an objective standard that accompanies the sub¬ 
jective standard of reliance: "[t)hus, to the requirement that 
the individual plaintiff must have acted upon the fact misrepre¬ 
sented, is added the parallel requirement that a reasonable man 
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would also have acted upon the fact misrepresented." 
in original). I am satisfied that the misrepresentations 
already set forth were material to a determination to purchase 
Elpac stock. 

I am convinced that the misstatements regarding the 
participation of other members of the Steinberg and Pokoik group 
were highly material. Two recent cases buttress that conclusion. 
In Myzel v. Fields , supra, a defendant director misrepresented 
to plaintiff, a shareholder, that another shareholder was "going 
to get out of the company", i.e. sell his stock. The court held 
that this representation "could be considered actionable as a 
misstatement of another's intent or state of mind." 386 F.2d 
at 734. In Moerman v. Zipco , 302 F.Supp. 439 (E.D.N.Y. 1969), 
aff'd . 422 F.2d 871, reh. denied , 430 F.2d 362 (2nd Cir. 1970), 
plaintiff was induced to subscribe to defendant's stock offering 
by the representations that the corporation would have only a 
small group of shareholders. In actuality over 200 people sub¬ 
scribed. Judge Judd found that such a misrepresentation was 
material in that a reasonable man would accord it importance in 
determining his course of action. I agree with the conclusions 
reached in Myzel and Moerman and conclude that the participation 
of the other prospective purchasers was material to Gordon's 
decision. The behavior of the other investors, particularly 
those offered precisely the same "deal" in terms of price, regis¬ 
tration rights, etc. will inevitably influence another investor 
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similarly situated. The knowledge that a group, apparently made 
privy to such a unique opportunity, had all repudiated this 
opportunity is likely to give any prospective buyer pause. 


31 a 


C. The increasingly elusive concept of reliance also finds 

its classic formulation in List v. Fashion Park , supra, at 462s 
"The test of 'reliance' is whether 'the misrepresentation is a 
substantial factor in determining the course of conduct which 
results in the recipient's loss' (Citations omitted)." The Court 
went on to note that "[t]he reason for this requirement ... is 
to certify that the conduct of the defendant actually caused 
the plaintiff's injury." See also Colonial Realty Corp. v. 
Brunswick Corp. , 337 F.Supp. 546 (S.D.N.Y. 1971). However, in 
Affiliated Ute Citizens v. United States , 406 U.S. 128 (1972), 
the Supreme Court added the following modification: "[u]nder 
the circumstances of this case, involving primarily a failure 
to disclose, positive proof of reliance is not a prerequisite 
to recovery. All that is necessary is that the facts withheld 
be material in the sense that a reasonable investor might have 
considered them important in the making of this decision." 406 
U.S. at 153-154. See also Chris-Craft Industries, Inc, v. Piper 
Aircraft Corp. , 480 F.2d 341 (2nd Cir. 1973) at 399 (Mansfield, 

J. concurring and dissenting.) 

Affiliated Ute Citizens thus appears to leave open the 
question of the existence of a reliance requirement where the 
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gravamen of the offense is misrepresentations rather than non- 32a 

disclosure. I deem it unnecessary to resolve that difficulty 

here, for there is ample evidence in the record that Gordon 

relied on the misrepresentations of Lord and Burr. This is 

particularly so with regard to the participation of other members 

of the Steinberg and Pokoik group. As I have already noted, as 

late as July 18 and August 22 Gordon required the reassurance 

that the other members of the group had already acted before 

committing himself to the transaction. It is clear too that 

he was impressed by the substantial amount of money (between 

$80 and $90,000) Steinberg, Jr. was willing to commit in the 

offering. 

✓ 

The defendants vigorously dispute plaintiff's claim of 
reliance. They contend, first of all, that some allowance should 
be made for plaintiff's sophistication as an investor, which 
should at the very least increase his burden of proving that he 
relied on others no more, and perhaps less expert than he. See 
Kohler v. Kohler , 208 F.Supp. 808 (E.D.Wis. 1962), aff'd. 319 
F.2d 634 (7th Cir. 1963). 

This contention ignores both the law of this circuit 

6 / 

and the facts of this case. A recent study strongly suggests 

that our Court of Appeals has been loath to modify the reliance 

requirement to account for characteristics peculiar to the 

7/ 

individual plaintiff. See List v. Fashion Park , supra; Heit v. 
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Weiczen , 402 F.2d 909 (2nd Cir. 1968), cert, denied, 395 U.S. 

903 (1969); SEC v. Texas Gulf Sulphur , 401 F.2d 833 (2nd Cir. 

1968), cert, denied, 394 U.S. 976 (1969). Other circuits have . 
apparently accorded greater weight to the plaintiff’s background 
and expertise in determining reliance. See Kohler v. Kohler, 
supra; City National Bank v. Vanderboom , 422 F.2d 221 (8th Cir.), 
cert, denied, 399 U.S. 905 (1970); Clement A. Evans & Co.Jk. 
McAlpine , 434 F.2d 100 (5th Cir. 1970), cert, denied, 402 U.S. 

988 (1971). 

Even if one is, as defendants urge, to probe more deeply 
into the peculiar characteristics of the plaintiff, the following 
observations are perhaps also in order. Experience does.not 
equal expertise, and there is nothing in .plaintiff’s behavior 
here to suggest that he possessed any particular investment 
acumen. He emerges, on the contrary, as a not particularly unique 

o / 

"greedy kind of guy", ' eager to make quick profits and thus 
rather vulnerable to the blandishments of those capable of con¬ 
cocting an appealing scheme. I suggest that despite his account¬ 
ing background and the extent of his investments, plaintiff’s 
expertise appears scarcely, if at all, better than average. 

The second point that defendants raise in an effort 
to rebut plaintiff's allegations of reliance is that "there 
should be no doubt that he relied not upon any of the defendants 
but rather upon the fact that his lifelong friend, one Howard 
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Mann, had made a similar purchase in Elpac shortly before." 
(Defendants' Post Trial Memorandum of Law, p. 18). It cannot 
be questioned that one of the factors that motivated Gordon 
here was Mann's participation in a previous Elpac offering and 
his evident satisfaction with the transaction. It was undoubt¬ 
edly Mann who first whetted Gordon's interest. Nevertheless 
once this interest was aroused, Gordon placed himself in the 
hards of Lord and Burr: he sought their advice, not Mann's, in 
July and August, 1968, and it was at their urging that he signed 

the documents and made payment for the stock. The record 

* 

reveals further that he did not consult Mann again until Steinberg, 

Jr.'s revelations of March, 1969, at which point Lord and Burr's 

deception became clear. Thus I find that Mann's purchase was 

but one factor influencing Gordon, and it was easily superseded 

9/ 

in importance by the statements and actions of Lord and Burr. 

D. Plaintiff erroneously argues that proof of scienter is 

no longer required in actions under § 10(b). Our Court of 
Appeals has recently stated that there can be no violation of 
that section "in the absence of allegation of facts amounting to 
scienter , intent to defraud, reckless disregard fc^ the truth, 
or knowing use of a device, scheme or artifice to defraud. It 
is insufficient to allege mere negligence." Shemtob v. Shearson, 
Hammill & Co. , 448 F.2d 442 (2nd Cir. 1971). See also Lanza v. 
Drexel & Co. . 479 F.2d 1277 (2nd Cir. 1973'); Globus v. Law 
Research Service. Inc. . 418 F.2d 1276 (2nd Cir. 1969), cert. 






denied, 397 U.S. 913 (1970). The standard was further analyzed 35a 
in Cohen v. Franchard Corp. , 478 F.2d 115 (2nd Cir. 1973): 
"[ajlthough it is unnecessary to prove the specific fraudulent 
intent essential to a claim of common law fraud, it must be 
established that the defendant was to some extent cognizant of 
the misstatement or omission." Other circuits have, admittedly, 
abolished the scienter requirement. See Ellis v. Carter , 291 
F.2d 270 (9th Cir. 1961); Stevens v. Vowell , 343 F.2d 374 (10th 
Cir. 1965); Myzel v. Fields , supra; Batchelor v. Legg & Co. , 

52 F.R.D. 545 (D.Md. 1971). 

Given such a standard, I lind that Lcrd and Burr 
possessed t.he requisite knowledge of the falsity of their repre- 
sentati ons to Gordon. In the meetings of July 18 and August 
22, when they told Gordon that others had already subscribed to 
the Elpac offering, they could not help but realize the falsity 
of these statements. It is admitted that the additional copies 
of the documents which Gordon signed on July 18 were kept at 
P.A'W., and thus Lord must have known whether or not others had 
executed them. In addition, I find that the repeated failure 
to produce the Elpac financial statements in the face of Gordon's 
persistent requests is other and additional evidence of their 
intent to hide from him the realities of Elpac*s financial con¬ 
dition. Any suggestion that this failure was purely inadvertent 
staggers the imagination in its audacity. 
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In conclusion, I am satisfied that plaintiff has proven 
the liability of Burr and Lord under S 10(b) and Rule 10b-5. 

I now turn to the secondary liability of Elpac and P.A.W. 

, * • . 

III. 

Before considering the liability of Elpac and P.A.W., 

a brief prefatory note regarding competing theories of liability 

* • 

is in order. Plaintiff alleged in his complaint that the defendants 
wer^ liable under theories of agency,and aiding and abetting. 

At the trial and in his post trial brief he in effect amended his 
complaint by alleging that these defendants were "controlling 
persons" under S 20(a) of the Securities Exchange Act, set out at 
footnote 5, supra. The relationship between S 20(a) and other 
available theories of secondary liability remains unclarified, 
although it has recently boen the subject of a thorough analysis 
in Ruder, "Multiple Defendants in Securities Law Fraud Cases: 

Aiding and Abetting, Conspiracy, In Pari Delecto , Indemnification 
and Contribution", 120 U.Pa. L.Rev. 597 (1972). It has been con¬ 
tended by some, most notably the SEC, that S 20 was not designed 
to cover the traditional employer-employee relationship; in such 
situation, traditional agency law would be a sufficient premise 
for liability. Instead, it is argued that S 20 was intended to 
reach situations in which there are "technical legal barriers" 
between those responsible for the fraudulent acts and those injured 
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by them. See Ruder, supra, at pp. 607-609. This view has found 
support in Johns Hopkins University v. Hutton , 297 F.Supp. 1165 
(D.Md. 1968), aff'd in part and rev'd in part, 422 F.2d 1124 
(4th Cir. 1970). See also Kamen & Co. v. Paul H. Aschkar & Co. , 

382 F.2d 689 (9th Cir. 1967), cert, dismissed, 393 U.S. 801 (1968). 
The principal virtue of this thesis, for a plaintiff, is that the 
defense*of good faith, available under S 20, is unavailable under 
the theory of respondeat superior . 

This is not, however, the view of the majority of circuits, 
as Judge Tyler has recently pointed out in S.E.C. v. Lum's, In c_;_, 

_F.Supp. _, CCH Fed. Sec. Law Rep. H 94,134 (S.D.N.Y. 

1973). ^He reads both the majority and the dissenting opinions 
in Lanza, v. Drexel & Co. , supra, to suggest that S 20(a), and not 
respondeat superior is the appropriate standard for determining 
secondary liability under the Securities Exchange Act. Judge 
Judd's opinion in Moerman v. Zipco, Inc. , supra, which was affirmed 
by the Court of Appeals, also supports the exclusivity of S 20(a). 
See also, Moscarelli v. Stamm , 288 F.Supp. 453 (E.D.N.Y. 1968). 

I agree with this construction and shall follow it in the analysis 

which ensues. 

A. In considering P.A.W.'s liability, one must begin with 

the proposition that brokerage firms are obliged to exercise 
stringent supervision over their salesmen. Moerman v. Zipco, Inc^, 
supra, at 447; Lanza v. Drexel & Co. , supra, at 1301. See also 
S.E.C. v. Lum's. Inc. , supra; Moscarel li v. Stamm, supra; hecht v. _ 
Harris, Upham & Co. , 283 F.Supp. 417 (N.D. Cal. 1968). Only by 





demonstrating that it has maintained a high degree of supervision 
can a brokerage firm meet the burden of good faith required to 
escape liability under S 20(a). In one leading case the defendant's 
burden has been characterized thus: "(t]o satisfy the requirement 
of good faith it is necessary for the defendants to show that some 
precautionary measures were taken to prevent the injury suffered." 
Lorenz v. Watson. 258 F.Supp. 724 (E.D.Pa. 1966) at 732. 

. .e record before me discloses that Gordon was not a 
regular customer of P.A.W., nor did p.a.W. have any formal role 
in managing the Burr offering, as it did with the May, 1968 private 
placement of 150,000 Elpac shares. These facts, however, only 
tend to establish that P.A.W. could not be held primarily liable 
under S 10(b); the standard under $ 2u(a) is a far lower one. 

The record does reveal that Lord was an employee of P.A.W. through 
November, 1968, and that the July 16 meeting at which Gordon 
executed the "Statement of Transferee" and the investment letter 
took place at P.A.W.'s offices. Paragraph 5(e) of the Statement 
of Transferee, filled out in advance by Lord and executed by 
Gordon, read as follows: 

"I have received advice from the following 
professional adviser or advisers in connection 
with my pro;., ad investment in ELPAC, Inc.: 

(State 'none' if none.) 

Arnold Lord 

p A & W, 469 7 Ave. NYC 10018" 

Although the defendant contends that Lord did no more here than 
set forth his business address, it should be noted that the 
question pcsed in 5(e) does not require such an address. One 
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must infer, at the very least, that Lord intended to insure that 
his institutional affiliation vas known both to Gordon and to 
Elpac. 

There is further evidence of P.A.W.'s involvement. 1 
fewer tnan three of its registered representatives (Adlman, 
Steinberg, and Lord) attended the June meeting at Steinberg and 
Pokoik. Furthermore, the circumstances of Lord's departure from 
P.A.W. and the nature of his subsequent relationship with the 
firm continue to be puzzling. Gordon attempted to call Lord on 
numerous occasions at P.A.W. but was never told that he no longer 
worked there. When he visited the P.A.W. offices in December, 

1968 or January, 1969, no one, including Lord's office mate, saw 
fit to tell him that. 

The foregoing strongly tends to suggest that P.A.W. 
failed to supervise its salesmen adequately. Furthermore, as 
I have already noted, P.A.W. had the burden of proving its good 
faith by demonstrating an adequate system of supervision. 

Yet P.A.W. called no witnesses- at the trial. A demonstration 
of the kind of showing necessary to meet the good faith burden 
can be found in S.E.C. v. Lum's Inc. , supra. There Lehman 
Brothers, the defendant broker-dealer, introduced several wit¬ 
nesses who testified to its supervisory system, which consisted 
of a compliance department staffed by several attorneys who would 
periodically meet with the firm's salesmen to discuss, inter alia, 
problems of inside information. Even with such a showing the 
trial court found the issue of the firm's liability a "close" one, 
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although it ultimately held for the defendant. No demonstration 
of good faith ha» been made here, and I am satisfied that P.A.W.'s 
involvement in thes~ transactions is sufficient to hold it liable 
under S 20(a). 

B. The problem of Elpac's liability is far More difficult, and 
the guidelines for corporate liability for the acts of its officers 
under S 20(a) are less defined than for that of brokerage firms. 

In Myzel v. Fields , supra, we are told that S 20(a) "has been 
interpreted as requiring only some indirect means of discipline 
or influence short of actual direction to hold a "controlling 
person liable". 386 F.2d at 738. On the other hand, our Court 
of Appeals, in speaking of the liability of directors under this 
section,^ has stated that "(t)he intent of Congress in .adding this 
section ... was obviously to impose liability only on those 
directors who fall within its definition of control and who are 
in some meaningful sense culpable participants in the fraud perpe¬ 
trated by controlled persons." (Emphasis supplied) . Lanza v. Drexel 
& Co. , supra, at 1299. The paucity of guidance in this area has 
been noted by Judge Tyler in S.E.C. v. Lum's, Inc. , supra: "[i]n 
general, courts have held a corporation-issuer liable on agency 
principles for what can be deemed the corporate acts of its prin¬ 
cipal agents without much discussion ..." He went on, however, 
to find this "an appropriate analysis ... because it is difficult 
to conceive of a corporation acting in any other way than by its 

J 

managing;officers and directors." 

i 

Without quarrelling with the foregoing observation, I 
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wish to note two facts at the outset. First, Burr ceased being 
Elpac's president on August 7, 1968, although he continued to* 
be a director. Although some of his misrepresentations were made 
before this date, still others were made later. In particular, 
his telegram to Gordon of August 20, signed "Robert L. Burr 
Elpac Inc." could not have been a statement by Elpac. Much more 
importantly, I do not consider any of Burr’s activities to be 
corporate acts. He was selling his own stock, not Elpac’s. 

There was some testimony at the trial that Burr had stated at 
the June meeting that the proceeds of the sale of the shares 
would be used to pay off an Elpac bank loan th?t Burr had cosigned. 
But the record contains not the remotest indict.-ion of the use 
to which the money was ultimately to be put. 

f 

Nor does the record contain any evidence that Elpac 
participated in or indeed knew anything of Burr's fraudulent acts. 
It is not even entirely clear whether or not the Elpac board 
ever authorized registration rights for the stock Burr sold. 
Despite the representation in Burr's telegram, no corporate 
minutes were introduced in evidence to substantiate this c~aim. 

The extent of Elpac's involvement in this transaction appears to 
have been the purely ministerial act of transferring some of 
Burr's shares on the books of its transfer agent. 

The question of Elpac's liability is a difficult one 
largely because plaintiff has failed to introduce any greater 
evidence of Elpac's involvement than the fact that Burr was for 
a time Elpac’s president. If I were to find Elpac liable, it 
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would be on this fact alone, and I am unwilling to reach such 1+28 
a conclusion. My refusal to hold Elpac liable here is less a 
reflection on Elpac's role than a comment on the exceedingly 
meagre state of the record. Before a defendant is required to 
meet its burden of good faith under § 20(a), plaintiff must make 
a prima facie showing that the defendant in some meaningful sense 
"controlled" the actions of one liable under S 10(b). I find no 
evidence in this record of control, direct or indirect of Burr 
by Elpac in what were clearly not corporate acts. I therefore 
hold that Elpac is not liable under § 20(a). 

IV. 

S 29(b) of the Securities Exchange Act, 15 U.S.C. S 
78cc(b),✓provides, in pertinent part, that "[ejvery contract made 
in violation of any provision of thir title or of any rule or 
regulation thereunder ... shall be void." Rescission is therefore 
available as a remedy for those defrauded under any of the provi¬ 
sions of the 1934 Act. Mvzel v. Fields, supra; Estate Counsel^. 
ling Service v. Merrill Lynch, Pierce, Fen ner & Smith, 303 F.2d 
527 (10th Cir. 1962); Adolman v. CCS Scientific Corp^ , 332 ^.Supp. 
137 (E.D.Pa. 1971),; John R. Lewis, Inc, v. Newman , 446 F.2d 800 
(5th Cir. 1971). As I have already noted, plaintiff at the close 
of the trial elected rescission, alth- lgh his complaint requested 
both rescission and damages in the alternative. This election 
was, furthermore, implicit in his conduct of the trial, for no 
evidence was submitted on the question of^damagies under any 
standard by which they might be computed. 
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The only obstacle to plaintiff's invocation of rescission 

14/ 

is the defense of laches which the defendants assert. Although 
at least one court appears to have held the defense unavailable 
in actions under the 1934 Act, see Myzel v. Fields , supra, at 742, 
the majority of courts have permitted it. Royal Air Properties 
v. Smith , 312 F.2d 210 (9th Cir. 1962); Guarantee Insurance Agency 
v. Mid Continental Realty Corp. , 57 F.R.D. 555 (N.D.I11. 1972); 
Shapiro v. Schwamm , 279 F.Supp. 798 (S.D.N.Y. 1968). To invoke 
the defense, the defendant must demonstrate: (a) a lack of dili¬ 
gence on the part of the plaintiff and (b) prejudice to the 
defendant resulting from the delay. Hecht v. Harris, Upham & Co, . 
430 F.2d 1202 (9th Cir. 1970). In practice, the two criteria 
have been inseparable. That is, the prejudice flows from the 
delay by the usually precipitous decline in the value of the 
stock which the defrauded buyer now seeks to return. Hence the 
policy behind the defense of laches was well stated in Royal Air 
Properties v. Smith , supra: "[t]he purpose of the Securities 
Exchange Act is to protect the innocent investor, not one who loses 
his innocence and then waits to see how his investment turns out 
before he decides to invoke the provisions of the Act." By way 
of illustration, in Baumel v. Rosen , 412 F.2d 571 (4th Cir. 1969), 
cert, denied, 396 U.S. 1037 (1970), rescission was refused a 
plaintiff who waited 18 months between the discovery of the fraud 
and the renunciation of the sale. 


Defendants premise their defense of laches on the inter¬ 
val between March, 1969, plaintiff's discovery of the fraud, and 
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April, 1971, the time when the instant suit was initiated. That 
is not, however, the relevant interval for purposes of determin¬ 
ing plaintiff's entitlement to rescission. Rather, the court 
in assessing the diligence with which this matter has been 
pursued must look to the lapse of time between the discovery of 
the fraud and plaintiff's initial efforts to tender his shares or 
disclaim the sale. In the instant case very little time elapsed 
between these two occurrences. As soon as Gordon discovered that 
of the original group only he had purchased Elpac, he contacted 
Mann, who was his link with Lord. He asked Mann's help in getting 
in touch with Lord and in getting his money back. He finally 
succeeded in contacting Lord in June or July, 1969 and demanded 

that Lord help return his money. Lord proffered a few vague 
* 

assurances and said that he would do everything he could. The 
plaintiff evidently never heard from Lord again and was unable to 
reach Burr, who was by that time neither a director or an officer 
of Elpac. He was in continuous contact with Mann, however, who 
told him that Lord was making some efforts to regain Gordon's 
investment. Gordon first sought the advice of counsel in late 
1969, but the attorney whom.he consulted, Stanley Jacobson, was 
unwilling to represent him in a lawsuit against a brokerage firm. 
During 1970 Gordon continued to invoke Mann's assistance in an 
effort to rescind the sale without bringing suit. The instant 

action was, as has been noted, commenced in April, 1971. 

I 

i 

The foregoing establishes to my satisfaction that the 
defensfe of laches is inapplicable. Plaintiff acted immediately 
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to undo the transaction; nothing in the record suggests that he 
sat back to observe the fortunes of Elpac before seeking rescission. 
Any delay in the commencement of litigation appears to have been 
occasioned by plaintiff's efforts to resolve the controversy in¬ 
formally. Such a delay will not negate plaintiff's right to seek 
rescission. See In re Cohen's Will y 51 F.R.D. 167 (S.D.N.Y. 1970). 

1 V. 

The defendants have raised one other defense which merits 
brief consideration. Upon cross-examination Gordon admitted 
that he had contributed only $30,000 toward the purchase of the 
stock, and that the remaining $15,000 had been contributed by 
four other individuals. Lord was aware of this arrangement, and 
the four' purchasers agreed that all the shares be received in 
Gordon's name. Gordon thus still possesses a certificate for 
4,500 shares of Elpac stock in which the other purchasers have 
a one-third interest. Defendants therefore contend that plain¬ 
tiff is not the "real party in interest" with respect to this 
portion of the stock and that Gordon can only maintain an action 

based on the 3,000 shares he owns. This contention is refuted 

15 / 

by the plain language of Rule 17(a) of the Federal Rules, which 
provides that "a party with whom or in whose name a contract has 
been made for the benefit of another ... may sue in his own name 
without joining with him the party for whose benefit the action 
is brought." In Bache & Co. v. International Contr ols Corp., 

324 F.Supp. 998 (S.D.N.Y. 1971), a brokerage firm brought suit 
against a tender offeror for failure to accept plaintiff's tender 
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of securities. Of the shares tendered, approximately 9,000 ^6a 

belonged to the firm and approximately 21,000 to its customers, 
and the defendants argued that plaintiff could not obtain a 
recovery for its customers' shares. The court rejected this 
contention, citing Rule 17(a) and holding, inter alia , that as 
the party in whose name the contract was made, the firm could 
properly bring the action on its customers' behalf. See Edward 
B. Marks Music Corp. v. Jerry Vogel Music Co. , 140 F.2d 268 (2nd 
Cir. 1944). Accordingly, I find defendants' contention to be 
meritless. 

Conclusion 

To summarize, plaintiff is entitled to rescission of 
his purchase of 4,500 shares against Burr, the seller.. The action 
is dismissed as to Lord and P.A.W. because plaintiff, having 
chosen rescission, states no claim against either of these de¬ 
fendants. The action against Elpac is dismissed on the merits. 


The parties are directed to settle a judgment on notice. 


Dated: November 13, 1973 


0 

U. S. D. J. 
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1 / 

Burr was president of Elpac until August 7, 1968, and remained 
a director through February 1, 1969. 

2 / 

The Statement of Transferee (plaintiff's Exhibit 1) reads, in 
pertinent part, as follows: 

."The undersigned intends to purchase 4,500 
shares of common stock of ELPAC, Inc., from Robert 
L. Burr at a price of $12.00 and makes the follow¬ 
ing statements: 

(1) I have received from the issuer and/or 
the transferor a recent financial statement of 
the issuer and such additional information with 
respect to the issuer as I have deemed necessary 
to make an independent evaluation of the business 
prospects of the issuer and the fairness of the 
investment. ( x ) Yes ( ) No 

* * * 

f (5) (a) The names of officers or directors 

of issuer whom I have known, the length of time 
I have known them and the nature of my prior 
business dealings with any of them are set forth 
below: 


None 


(b) My recent business experience is 
summarized briefly below: 

_ Public Accountant 


(c) My prior investment experience in 
business of a similar size and nature iof ELPAC, 

Inc., is summarized below: 

Various investments of all kind, a t 
different times over past 10 years. 

* * * 

I understand that I am making these statements 
for the purposes of evaluation by the Division of 
Corporations of the State of California and that 
the Division may rely on these statements in lieu 
of independent examination in determining whether 
or not the transfer of the securities of ELPAC, Inc., 
to me is fair, just and equitable. M 


28 
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The letter to Burr (plaintiff's Exhibit 2) reads in full as 
follows: 


"Mr. Robert L. Burr 
c/o Elpac, Inc. 

18651 Von Karman Avenue 
Irvine, California 92664 


Dear Sir: 

The undersigned hereby agrees to purchase from 
vou 4,500 shares of Common Stock (the Shares ) of 
Elpac, Inc. (the 'Company') at $12 per share. 

In order to induce the undersigned to purchase 
the Shares you have made the following representations 
and warranties to the undersigned: 

(a) that the Shares are owned by you, free and 
clear of all liens, encumbrances, or charges whatsoever; 

(b) that the Company is a corporation duly 
organized, validly existing and in good standing under 
the laws of the State of California, 

* (c) that the financial statements of the Company 

as of Mar. 31, 1968 heretofore delivered to the under¬ 
signed are true and correct and properly set f orth the 
financial condition of the Company as of such date, 

(d) that tnere has been no material adverse 
chanqe in the business operations or financial condition 
of the Company since the date of the financial state¬ 
ments set forth in the immediately preceding paragrap ; 

(e) that you do not know of any fact or state 
of facts which could have a material adverse effect on 
tne Company, its business or operacions, an 

(f) that no consent of any person ° r government 
aaencv is required as a condition precedent to the sale 
of the Shares, except the consent of the Commission 
Corporations of the State of californ 

The undersigned hereby acknowledges and agrees 

that the Shares are being acquired by the I view 

h^Q cole account for investment,and not with a view 

iSd the rSlIs and regulations promulgated thereunder, 
and the undersigned further agrees that a legend to the 



49a 


foregoing effect may be imprinted on any certificate 
for Shares delivered to him pursuant to this agreement. 


The undersigned agrees to execute such documents 
as may be reasonably required in order to obtain the 
approval of the Commissioner of Corporations of the Sta 
of California to the transactions contemplated hereby; 
and the consent of such Commissioner is a condition pre¬ 
cedent to the obligations of you and the undersigned. 

In the event that such consent is not obtained ”;thin 
21 days from the date hereof, the undersigned shall have 
the riqht to terminate this agreement and its obligations 
hereunder by sending you written notice to the address 
first above written. 

You agree to cause the Company to deliver to the 
undersigned an agreement or statement in form and sub¬ 
stance satisfactory to the undersigned agreeing to 
include the Shares in the next registration statement 
filed by the Company with the Securities and Exchange 
Commission. The receipt by the undersigned of such agree¬ 
ment or statement within Is days from the date hereof 
shall be a condition precedent to the obligations of the 
undersigned hereunder. 

The closing of the transactions contemplated 
'hereby shall take place at the offices of Steinberg & 
Pokoik, 575 Madison Avenue, New York, N.Y. on Aug. 5, 

1968. At such time, the undersigned will make payment 
for the Shares against the delivery thereof. 

If the foregoing correctly sets forth your under¬ 
standing, will you kindly acknowledge agreement to the 
terms and conditions set forth herein by signing at the 
place indicated and returning the same to the undersigned, 

Very truly yours, 


(Signed) Irving Gordon 


AGREED AND ACCEPTED: 


Robert L. Burr 11 

It is Gordon's testimony that when he executed the I®**®*' 

4,500 shares. 

I 

4/ There is evidence, however, that the DiebcldTechnclcgyVenture 
Fund, Inc.purchased 20,000 shares of Burr's stock at $12 per share 
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in the latter part of 1968. (Plaintiff's Exhibit 7). Indeed, 
the Commissioner of Corporations of the State of California 
authorized the sales to Diebold and to Gordon simultaneously on 
October 21, 1968. There is no evidence, however, that the Drebold 
transaction was in any way related to the transaction proposed to 
the group that met at Steinberg and Pokoik in June, 1968. 

5/ 

15 U.S.C. § 78t: 

"(a) Every person who, directly or indirectly, 
controls any person liable under any provision of 
this chapter or of any rule or regulation thereunder 
• shall also be liable jointly and severally with and 
to the same extent as such controlled person to any 
person to whom such controlled person is liable, 
unless the controlling person acted in good faith and 
did not directly or indirectly induce the act or acts 
constituting the violation or cause of action. 

(b) It shall be unlawful for any person, directly 
or indirectly, to do any act or thing which it would 

be unlawful for such person to do under the provisions 
of this chapter or any rule or regulation thereunder 
through or by means of any other person. 

(c) It shall be unlawful for any director or 
officer of, or any owner of any securities issued by, 

,, any issuer required to file any document, report, or 
information under this chapter or any rule or regulation 
thereunder without just cause to hinder, delay, or 
obstruct the making or filiuy of any such document, 
report, or information." 

6 / 

Note, "Reliance under Rule 10b-5: Is the 'Reasonable Investor' 
Reasonable?" 72 Columbia L.Rev . 562 (1972). 

7/ 

The Second Circuit's test, it is argued, "does not examine 
those matters unique to the specific case ♦-bat r w y have rendered 
the plaintiff-investor's reliance in the given factual situation 
any more or less reasonable than that of the 'reasonable investor.' 1 
72 Columbia L.Rev. at 567. 

8 / 

The characterization is Lord's (Tr. 204), and nothing in the 
record contradicts it. 

9/ , 

A similar argument seems to have been advanced in Moerman v. 

Zipco, Inc. , supra, where a defendant (Nasser) contended that 
Moerman, the plaintiff, had relied not on his statements but rather 
those of a third party, Blum. The court recognized that plaintiff 
may indeed have relied on Blum "to some degree", but also observed 
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that "[nevertheless, Moerman insisted on talking with Nasser 
before acting." 302 F.Supp. at 446. The court then found Nasser 
liable under § 10(b) because he either confirmed Olun's mis¬ 
statements or made no effort to correct the erroneous impression 
he knew Moerman had received. The same reasoning applies here 
a fortiori : Gordon consulted Lord and Burr at every juncture 
where action was required, and it was clearly their statements,, 
not Mann's, that prompted those actions most directly. 

10 / 

See, e.q., Myzel v. Fields, supra; Richardson v. MacArt hur , 

451 F.2d 35 (10th Cir. 1971); Hecht v. Harris', "Upham &~Co. , 430 
F.2d 1202 (9th Cir. 1970). 

11 / 

The burden of proving good faith rests on the defendant. See 
Ruder, supra, at p. 602. See also, S.E.C. v. First Securities 
Co. of Chicago, 463 F.2d 981 (7th Cir. 1972), cert, denied, 4(59 
U.S. 880 (197?) . In that case the Seventh Circuit reversed a 
trial court's approval of a special master's report which con¬ 
cluded that the S.E.C. had failed to demonstrate the brokerage firm' 
bad faith. The court noted that "the district judge gravely mis¬ 
apprehended the operation of § 20(a)." 463 F.2d at 987. 

12 / 

Testimony of Stuart Steinberg, Jr. (Tr. 167-168). ^ 

13/ 

For an illustration of the differing theories under which 
damages have been awarded a defrauded buyer in this circuit and 
elsewhere, compare Levine v. Seilon, Inc ., 439 F.2d 328 (2nd Cir. 
1971) and Janigan v. Taylor , 34 4 fr.2d f BT (1st Cir. 1965) (out of 
pocket rule} with Chasins v. Smith, Barney & Co. , 438 F.2d 1167 
(2nd Cir. 1970) and Ross v. Licht , 263 F.Supp. 395 (S.D.N.Y. 1967) 
(difference between purchase price and subsequent resale price). 

14/ 

At the close of the plaintiff's case, defendants Lord, P.A.W. 
and Elpac moved to amenu their answers to include the defenses 
of laches and absence of real party in interest. (Barr had pre¬ 
viously interposed these defenses in his answer.) Because the 
equitable relief does not run against anyctefendant but Burr, the 
others have no standing to raise the equitable defense of laches. 
The motion is in other respects deemed granted. See F.R.C.P. 

15(b). 

15/ 

F.R.C.P. 17(a): 

"Real Party in Interest. Every action shall be 
prosecuted in the name of the real party in interest; 
but an executor, administrator, guardian, trustee of 
an express trust, a party with whom or in whose name 
a contract has been made for the benefit of another, 
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or a party authorized by statute may sue in his 
own name without joining with him the party for whose 
benefit the action is brought; and when a statute of 
the United States so provides, an action for the use 
or benefit of another shall be brought in the name jof 
the United States." 



JUDGMENT APPEALED FROM 
(Filed December 11 , 1973) t , 

!j i, > r ,, lvaves i»i ;j uiv court ,,,v J'' 1 '' 

It : )' ' WIN Di”»TKlL"i' OUK .. pgQ J 


|i n:vir:G cordon, 


- against - 


Plaintiff, 


ROBERT L. BURR, ELPAC, INC. . ARNOLD 
LO j:i) and PHILIPS, AIM MCI, ft WALDEN, INC. 
(c U ,o(i herein;.!; PHILLIPS. APPEL and 
WALDEN). 

Defendants. 


oiMi. yi , 
-.. ... \ 

• /1 
71 Civ. 1295 AB ■ 

.1 U D G M E N T 

jlvr • , ? V )H! i 
. ■ r'c y ••• V '"' 


T he issues in the above entitled action having been brought on 
regularly for trial before the Honorable Arnold Rauman, District Judge, and j 
at the conclusion of the evidence, the Court having reserved decision, and j 

the Court thereafter on November 13, 1973, having handed down its opinion, j 

constituting its findings of fact and conclusions of law, which opinion was I 

filed in the Office of the Clerk of this Court on November 14. 1973, it is 

ORDERED, ADJUDGED AND DECREED: That the sale of 4, 909 
shares of stock of Elpac. Inc. . made by the Defendant Robert L. Burr to the ! 
Plaintiff Irving Gordon for the sum of $45,000 be,and the same is hereby 


l) 'I rescinded -w-:4L*«o 


and it is further 


I onnnnun, ArUltnED AND DECREED: That the Defendant 

Itohert !.. nurr pay to the Plaintiff irvinf. Gordon the snm of *45,000 by enfth 
or certified rheck with 4 n 4 «^,.f*«nvA^,-.-.^- 10 C< ! . .(.butt the concurrent 
| II delivery of the said 4,500 stares of Plpac Inc. stock at the office of Plaintiff' 


\ 

K f r, 


attorney, l.oonard 1 newinttan. Eh,. , 1 Past 57th Street, New York. New Yorl 


on i 


he -K day of Jo.iu. 


\*)Tp, and il is furl hoi 


OR D HR K DT-Altdi iPtTHI > -A NIH J LTE1 


hat in 'he event, sard) 


AO ! „Hrh,l7mt Robert-! .— Run* »h>es*i>oMTvak4wj-ho Hai<l~t ,a ‘y m(?T d : “ a bTh< r bime'nntt"|~ 

‘ J | ,„, tc afori.’f.ai'tr-lhal -Ploinliff nl„,IV-,'re..ver"of tln-a .id th.f. ttj ,„t Jin- entn >* 
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! Ml,- together with ini • vrsif from’Aunuar:?2rH*i.:;rT«i , ‘J' l! "‘ 

I'M-. mend of this-aoHo.r, and-it-nrfnvi her ■* 

ORDERED. ADJUDGED, AND DECREED: Tint tin: cm.. pin i -t 
against the Defendant Elpac'lnc. be and the same is hereby dismiss-«1 <.n d■ 

merits v.:t’»Jout-eotJts; and i* is further 

ORDERED, ADJUDGED AND DECREED: Thai as to the h ‘Vnd. . 

* i 

Arnold I,ord, the action is dismissed withemt-prv?Jcrdice and without o '•<s; 
.inasmuch as Plaintiff has stated no claim against said Defendant; and ■ i - 

4 , I • 

further . ' 

ORDERED, ADJUDGED AND DECREED: That as to the Defend: 

t • * * t \ 

Philips, Appel & Walden, Inc, (sued herein as Phillips, Appel & WaMrn). •> 

» j* •** ■ ■ 

action in dismissed rttbcOq*****'* and ^ i,hout coi f 8 inasnru,ch M 

■ “ t , ' '• ' / 

has stated no claim against raid Defendant. 


i * 


Dated: New York, New York 
December -^JT , 1973 

10 


f ■ 

sCQ \ ) 0 ' t '' • -__ 

us.?).;/: 


JUDGMENT ENTERED mtzvm 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


X 
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IRVING GORDON, 

Plaintiff, 

- against - 

ROBERT L. BURR, ELPAC, INC., 

ARNOLD LORD.and PHILIPS, APPEL 
& WALDEN, INC. (sued herein as 
PHILLIPS, APPEL and WALDEN), 

Defendants. 

.X 

SIR: 

PLEASE TAKE NOTICE that the within is a true copy 
of a JUDGMENT duly entered in the within named court on December 
12, 1973. 

Dated: December 14, 1973 


Index No. 71 Civ. 1285 AB 

NOTICE OF ENTRY 


Yours, etc. 

BRESSLER, MEISLIN, TAUBER 
& LIPSITZ 

Attorneys for Philips, Appel 
& Walden, Inc. 

Office and P.0. Address 

90 Broad Street 

New York, New York 10004 


TO: Leonard Loewinthan, Esq. 

1 East 57th Street 

New York, New York 10022 

Butowsky, Schwenke & Devine, Esqs. 

230 Park Avenue 

New York, New York 10017 

Rogers & Cooper, Esqs. 

60 East 42nd Street 
New York, New York 10017 

Baltcrman & Geist, Esqs. 

10 East 40th Street 
New York, New York 10016 






NOTICE OF MOTION TO VACATE JUOGMENT 
(Filed December 20, 1973) 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


IRVING GORDON, 


- against - 


Plaintiff, 


ROBERT L. BURR, ELPAC, INC., ARNOLD 
LORD and PHILLIPS, APPEL & WALDEN. 

Defendants. 


71 Civ. 1285 


NOTICE OF MOTION 
TO VACATE JUDGMENT 


SIRS: 


PLEASE TAKE NOTICE, upon the annexed affidavit of 


LEONARD LOEWINTHAN, sworn to thday of December, 1973, and the 
pleadings and proceedings heretofore had herein, plaintiff will move this 
Court, The Honorable Arnold Bauman, United States District Judge, on the 
9th day of January, 1974, at 9:30 A. M., Room/-^ , United States District 
Courthouse, Foley Square, New York, New York, pursuant to the Federal 
Rules of Civil Procedure, Rules 59(a), 60(b)(1) and 60(b)(6), and the general 
power of the Court to correct error and/or injustice, for an order setting 
aside the judgment entered herein on the 12th day of December, 1973 and 
(1) amending or making new findings of fact and conclusions of law on the 
grounds that the findings of fact, conclusions of law and judgment are erron¬ 
eous; or (2) in the alternative, granting a partial new trial (or taking addi¬ 
tional testimony) limited to the issue of plaintiff's damages, and for such 
other and further relief as the Court may deem just, equitable and proper. 


Dated: New York, New York 
December 20, 1973 


Yojipfifetc. - 

LEONARD LOEWINTHAN 
Attorney for Plaintiff 
Office & P. O. Address 
1 East 57th Street 
New York, New York 10022 
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TO: ROGERS & COOPER, ESQS. 

Attorneys for Defendant Burr 
60 East 42nd Street, Suite 1814 
New York, New York 

BALTERMAN & GEIST, ESQS. 

Attorneys for Defendant Elpac, Inc. 

10 East 40th Street 
New York, New York 

BUTOWSKY, SCHWENKE & DEVINE, ESQS. 
Attorneys for Defendant Lord 
230 Park Avenue 
New York, New York 

BRESSLER, MEISLIN, TAUBER & LIPSITZ, ESQS. 
Attorneys for Defendant Phillips, Appel & Walden 
90 Broad Street 
New York, New York 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


IRVING GORDON. 


- against 


Plaintiff, 


ROBERT L. BURR. ELPAC, INC. , ARNOLD 
LORD and PHILLIPS, APPEL & WALDEN, 

Defendants. 


AFFIDAVIT IN SUPPORT 
OF MOTION TO VACATE 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 


ss.: 


LEONARD LOEWINTHAN, being duly sworn, deposes and says; 

I am counsel for plaintiff and submit this affidavit in support of 
plaintiff's motion to vacate the judgment and (1) to amend or make new findings 
of fact and conclusions of law; or (2) in the alternative, for a partial new 
trial (or to take additional testimony) on the issue of plaintiff's damages. 

The complaint herein sought rescission and in the alternative, 
damages against the four defendants. At the trial plaintiff requested rescis¬ 
sion of the sale of Elpac stock (trial transcript p. 261). The court's opinion 
referred to this decision as an election or choice of remedy "which is avail¬ 
able only against Burr, the seller of securities", (opinion p. 8). 

V 

I respectfully submit that the Court's opinion misinterprets the 
equitable remedy of rescission insofar as wrongdoers who are not parties to 
the contract, are concerned. 

Only plaintiff and defendant Burr were parties to the contract of 
sale. Defendants Lord and Phillips, Appel & Walden (P.A. W. ) were third 
persons who procured the sale through improper actions. It is my under¬ 
standing of the Law of rescission and election of inconsistent remedies that 
such third persons are not released by an election for rescission, but they 


< 







remain liable for any part of the sale price which is not recovered or 
collected from Burr. In other words, if Burr fails to make full restitution. 
Lord and P. A. W. must pay the balance. 

The law in this regard is set forth in Point I in the annexed memo¬ 
randum of law. 

Plaintiff's request for rescission was based on my above under¬ 
standing of the law of rescission. If I erred in my understanding of the 
applicable law then I respectfully request the court to open the judgment and 
permit plaintiff to furnish additional testimony on the issue of plaintiff's 
damages (i. e. the value of Elpac stock in March, 1969 when the fraud was 
discovered). With such testimony added to .he record plaintiff will seek 
damages against Defendants Lord, P. A.W. and Burr, in lieu of rescission. 

In view of the court's findings of fact with respect to Lord's and 
P.A. W. 's wrongful actions, justice would require such relief (see Point II 
of plaintiff's annexed memorandum of law). 


WHEREFORE, I respectfully request plaintiff's motion be 


granted. 


Sworn to before me this 
20th day of December, 1973. 


LEONARD LOEWINTHAN 


.. y- wwwwr ronvrs 

NoTBiy Public, c * : V. ,'i 

No. 31 0727' 

Qualifiod In Yari< O.u.i'y 
Term Ejipifti lUrO) 30, I jI ' 
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O PPOSING AFFI DAVIT OF DEFENDANT PHILIPS, APPEL S WALDEN, INC 

UNITED STATES DISTRICT COURT .. 6 ° # 

SOUTHERN DISTRICT OF NEW YORK 

..—. x „ 

|j IRVINC,CORDON,. , . ; 


APPEL & WALDEN, 

’ •JAN 211974 1 i 


. • tt I vj ; . , Plaintiff, 

. , , 

ROBE^T.^L. ,BURR, ELPAQ, INC., 
ARNOLD LORD and PHILIPS, APPEL & 
WALDEN, INC. (sued herein as 
PHILLIPS, APPEL & WALDEN), 

w ". . Defendants. 





t. ! 


v (l . » 

Civil Action No.: 
71-1285 AB 


! STATE OF NEW YORK *) 

• r ■ < • • 

COUNTY OF NEW YORK ) 


ik •> 


•cl* 


S8 


4 h- Crv 


4 


NEIL Mi BERSON, being duly sworn, deposes and say*: 

1. I am an attorney associated in the practice. of.. la*> .. 

•J . 

.! with the firm of Bressler, Meislin, Tauber & Lipsitz, the .•* 
attorneys for defendant, philips, Appel & Walden, Inc. I \ 
submit this affidavit in opposition to plaintiff's motion to ' ' 
set aside the judgment under Rules 60(b)(1) and (6) of the 

Federal Rules of Civil Procedure, or, in the alternative, for *L 

•; r 

l| a partial new trial on the ipsue of damages under Rule 59a of • ’ 


!; 


those rules. 


2. This action was tried before the Court without a Jury 
on April 11th and 12th, 1973. On November 13, 1973, the Court 
rendered its Opinion awarding plaintiff the remedy of rescission 
against defendant Robert L. Burr, and dismissed the action against 
the other defendants. Judgment was entered in accordance with 
If the Opinion on December 12, 1973. 


I 


1 
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3. Accompanying this Affidavit is the Memorandum of Law 6 '^ 
on behalf of Philips, Appel & Walden, Inc. in opposition to ^ 

plaintiff’s motion. Defendant Philips, Appel & Walden, Inc-. 

relies solely on its Memorandum which sets forth all of the 

* * 

relevant facts and reasons why plaintiff's motion should be 

> . 

denied. . 

WHEREFORE, defendant Philips, Appel & Walden, Inc. respect¬ 
fully requests that plaintiff's motion be denied in all respects, 
and for such other, further and different relief as the Court 


1 

I 


may deem just and proper. 


Sworn tq before me this 

day of January, 1974. 



Hrttfyfubl.C. S' " " ^ 


I 


NEIL M. BERSON 


it 


•1 




*i 

f 


» » 








Of .service 


;Jnde)tfiNo 
'ft Clv.^ 


STATE OF flEW YORK 

x. 

COUNTY OF NEW YORK ) 


u -• , ,.1 ^^OTHY FARBER, betng di^ly #worn, de£os ep'?a»id all 1 
that deponent is not a party, to the action, *fs Wr' 1^1 
years old and on the 18th ^ay of January/ 1974 deponen t? 
served the annexed Affidavit on the'attorney fordefeitfA 
ELPAC, INC. , HARRY BALTERMAN, ESQ?, 10 East JiOfch EtreeS 
New York, NAw York 10Q17, and on the att^e, fo» def^fi 
ROBERT L, BURR;. MILTON COOPER,' ESQ., 

New York New York 10017. by depo.Ulog TtiUt c^’flSE 
in postpaid properly addressed wrappers to the r^pootlvi 
attorneys in an official depository .under £he 'excluTL^ < 

Unlted 8t,t " Post “***'?*•,&' 


Syorn to before me this 
18th day of January,, 1974 
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AFFIDAVIT OF HARRY BALTEIRMAN IN OPPOSITION TO MOTION 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
------------------ - -x 

IRVING GORDON, 

Plaintiff, 71 Civ. 1285 AB 

-against- AFFIDAVIT 

ROBERT L. BURR, ELPAC, INC., ARNOLD 
LORD and PHILLIPS, APPEL & WALDEN, 

Defendants. 

------------------ - -x 

STATE OF NEW YORK ) 

) SS. : 

COUNTY OF NEW YORK ) 

HARRY BALTERMAN, being duly sworn, deposes and says: 

1. I am the successor to Balterman & Geist, the attorneys 
for Defendant, Elpac, Inc. ("Elpac") and make this affidavit 

in connection with Plaintiff's Motion to Vacate the Judgment 
herein and for the other relief requested in his Notice of 
Motion. 

2. Both the affidavit in support of Plaintiff's Motion 
submitted by Mr. Loewinthan and Plaintiff's memorandum in 
support of his motion make it clear that Plaintiff is not 
seeking any relief against Elpac. 

3. Thus, the affidavit in support of the motion avers 

that: 

(a) "Defendants Lord and Phillips, Appel & Walden 
(PAW.) were third persons who procured the sale through improper 
actions.*** In other words, if Burr fails to make full 
restitution, Lord and PAW.must pay the balance." 

(b) "With such testimony added to the record plaintiff 
will seek damages against Defendants Lord, P. A.W. and Burr, in 
lieu of rescission." 


4.(a) Similarly, the very first sentence of Plaintiff's 









memorandum states "This brief assumes, in accordance with 
Judge Bauman's opinion, that defendant Elpac is not liable 
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to plaintiff." 

(b) Also, similarly, the memorandum, when read in its 
entirety, makes it evident that Plaintiff's Motion only seeks 
relief against Defendants, Lord and P.A.W. 

5. In view of the aforegoing, Elpac takes no position in 
connection with Plaintiff's Motion except that it respectfully 
requests that in the event the Court is disposed to grant any 
part of Plaintiff's application, any order entered in connection 
therewith by the Court should not affect the judgment of 
dismissal of the complaint herein against Elpac. 


Sworn to before me this 
4th day of January, 1974. 


IAURIE RUBEN 

CoiwTuUion E»p..o. March 30, 1 V....««T 


sj kbn/ut'J tfcmiT* am#^ 


Harry Balterman 








MEMORANDUM OPINION OF THE UNITED STATES DISTRICT COURT 
DENYING MOTION TO VACATE JUDGMENT 
(Filed May 2, 197 1 *) 

UNITED f,TATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


IRVING CORDON, 


Plaintiff, 


-againnt- 


MEMORANDUM 


71 Civ. 1285 


RODFR' 1 ’ L. BURR, ELPAC, INC., ARNOLD 
LORD ana PHILLIPS, APPEL £. WALDEN, 

Defendants. 


BAUMAN, D. J. 

Plaintiff has moved, pursuant to Rules 59(a) and 60(b) 
of the Federal Rules of Civil Procedure, for an order amending 
♦-he judgment previously entered in the instant action or, alterna¬ 
tively, for an order granting a partial new trial. Two of the 
defendants, Lord and Phillips, Appel & Walden ("P.A.W.") have 
appeared in opposition to the motion, and two others, Burr «.nd 
Flpr.o, Inc., have not. For the reasons that follow, the motion 

is denied. 

In the opinion filed November 13, 1973, 366 F.Supp. 156 
(S.D.N.Y. 1973), I ordered rescission of plaintiff's purchase of 
4,500 shares of Elpac stock from Burr. 366 F.Supp. at 172. 

During the course of the opinion I noted that plaintiff had de¬ 
liberately elected the remedy of rescission at the close of the 
trial, and that, this remedy was available only against Burr, the 
seller of securities. Although I had concluded that both Lord 












and P.A.W had commit tod violations of the Securities Exchange 
Act of 1934, J dismissed the action as against these two de¬ 
fendants because plaintiff, having chosen rescission, stated no 
claim against them. It is this exoneration of Lord and P.A.W. 
that plaintiff now contests. Ho asks this court to amend the 
judgment previously entered so as to hold Lord and P.A.W. liable 
for so much of the $4 5,000 purchase price as lie is unable to 
recover from Purr. Alternatively, ho seeks a partial new trial 
at which he might present evidence on the issue of damages and 
thus obtain a money judgment-against Lord and P.A.W. 

In support of the first branch of his motion, plaintiff 
argues that his choice of rescission docs not defeat his right 
to recover damages so long as he has failed to obtain full redress 
on ti.e rescission claim. The general rule, of course, is that 
one fraudulently induced to enter a contract may either affirm 
the contract and sue for damages or rescind and sue for what he 
has paid out on it. But the two remedies, it is said, are incon¬ 
sistent, and the election of one necessarily rejects the other: 
for a sale cannot be valid and void simultaneously. Est ate 
Counscli ng Service v. Merr i ll Lynch , Pierc e, Fenner & Smith , 303 
F.2d 527 (10tli Cir. 1962); Clii odo v. General Wate rworks Corporation , 
380 F. 2d 8 CO (10th Cir. 1967); United Fo r est Products Co. v. 

Bixtoi , 452 F. 2d 11 (81h Cir. 1971); Bankers Trus t. Co. v. Pacific 
Employer s Insu rance C o., 282 F.2d IOC. (9th Cir. 1960); Sherman 
V. Ja cob son, 247 F.Fupp. 26) (S.D.N.Y. 1965); Bostwick v. Cohen , 

319 F.Supp. 875 (N.l>. Ohio 1970); Falls Sand and Gravel Co. v. 

Wento rn Ooncroyo,_Tnc., 270 F.Supp. 495 (D.Mont. 1967). 


















T 


On the other hand, the doctrine of election of remedies 

% 

was long ago criticized as a harsh one. Frioderichscn v. Renard , 
247 U.S. 207 (1918), and it has been the subject of cogent criti¬ 
cism in 5A Corbin on Contract s § 1223. It was there stated that 
“there is no necessary inconsistency between these two remedies 
[rescission and damages]; and the real purpose served by not 
granting both at once is to avoid double compensation for one 
injury.... The supposed necessity of 'election' between these 
two judicial remedies should by no means be permitted to hamstring 
the injured buyer in his own efforts to mitigate his loss, or 
to 'entrap' the innocent to the enrichment of the guilty." Ac¬ 
cordingly, it is now well established that choice of a remedy 
which proves unavailable does not constitute an election, and 
will not bar the pursuit of an effective remedy. In other words, 
in order for an election to be conclusive, both remedies must in 
fact be available to the plaintiff. Henderson Ti re and Rubber Co. 
v. Gregory , 16 F.2d 589 (8th Cir. 1926); Kuhl v. Hayes , 212 F.2d 
37 (10th Cir. 1954); Scars Roebuck l Co. v. made , 123 F.Supp. 

131 (S.D.Cal. 1954); Morgan v. H idde n Splendor Mining Co. , 155 
F.Supp. 257 (I).Utah 1957); R iopey v. Den v er United States National 
Bank , 273 F.Supp. 718 (D.Colo. 1967); Warren Company v. Neel, 

284 F.Supp. 203 (W.D.Ark. 1968), affd., 406 F.2d 775 (8th Cir. 
.,.969); Schenck v. State Li n e Telep ho ne Co. , 238 N.Y. 308 (1924). 

Under the foregoing authorities, then, plaintiff could 
have obtained a judgment granting him rescission of the sale of 
stock or, in the alternative, awarding him damages against any 


•.nr,* v .'i- 













or all of the defendants found liable. That is not, however, 


precisely what plaintiff is seeking here. What he wants, in the 

first instance, is a judgment which would permit him to recover 

from the remaining two defendants so much of the $45,000 in 

1 / » 

rescissional damage s that he is unable to recover from Burr. He 
thus appears to be seeking what amounts to an order of rescission 
against Lord and P.A.W.; since they were n^t sellers that is, of 
course, impossible. 

Plaintiff seeks the precise relief I have described for 
one obvious reason. As I noted in my opinion, 366 F.Supp. at 
170, he submitted "no evidence ... on the question of damages 

under any standard by which they might -be computed." Thus plain- 

*> , 

tiff was granted the remedy of rescission exclusively not because 
he was precluded by the doctrine of election of remedies from 
seeking damages, but because on the record before me he was not 
entitled to any damages at all. 

There is a further problem with granting plaintiff the 
relief he seeks. As I suggested in footnote 13 of my opinion, 
there is some question as to the applicable, measure of damages. 
Levine v. Seilon, Tnc. , 439 F.2d 328 (2nd Cir. 1971), invokes 
the "out of pocket rule": "a defrauded buyer of securities is 
entitled to recover only the excess of what he paid over the 
value of what he got." Chasins v. Smith, Barney & Co. , 438 F.2d 
1167 (2nd Cir. 1970), states that the measure is the difference 
betv/een the purchase price of the stock and the subsequent resale 
price. I do not suggest whether either of these standards, or 

-4- 


■. mr-: 4* \ i'.wi t tvt» -/’ n gryt » n — 






68a 


perhaps even another, is applicable hero; at no point in this 

litigation have the parties briefed this issue. It is worth 

noting, though, that under any theory of damages plaintiff v/ould 

be entitled to much less than the $45,000 he could obtain through 

rescission; indeed, under the "out of pocket rule" he might not 

2 / ... 

be entitled to anything at all. Thus to permit plaintiff to re¬ 
cover from Lord and F.A.W. so much of the $^,000 that he is 
unable to retrieve from Durr would be to expose those two defen¬ 
dants to a judgment perhaps greater than that to which plaintiff 
might be entitled were he to prove damages. 


In the preceding paragraph I have attempted to demonstrate 
the illogic of what might be termed plaintiff's contingent lia¬ 
bility theory of rescission. That excursus was purely speculative, 
however, for on the present record he is not entitled to so much 
as one cent in damages against any of the defendants. It is 
obvious that he cannot be awarded an amended judgment permitting 
the recovery of the balance of the $45,000 from Lord and P.A.W. 

The question before ire thus reduces itself to the second branch 
of plaintiff’s application: shall he be permitted a partial new 
trial in which to present proof of damages? 


3/ 

A motion for a new trial pursuant to Rulo 59(a) is direc¬ 
ted to the sound discretion of the district court. Dia^se 
Cor poration of Amor ic a_v ._jUi j.cl^C^j^raUpn, 362 F.2d 72C (2nd 
Cir. 1966); Urti v ._Vransport Co mmorcin1 Corpor ation, 479 F.2d 
766 (5th Cir. 1973). The case for exercising discretion in plain¬ 
tiff's favor is singularly unpersunsive. Plaintiff had ample 

- 5- 
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opportunity to .suhrdt proof of damages at the trial; indeed, at 

one juncture (Tr. 56) j pointedly inquired whether he intended 

to offer such proof. Plaintiff's counsel stated that he would, 

but in fact did not, and at the conclusion of his case simply 

demanded rescission. Professor Moore has observed that "a new 

trial ... will not. lie merely to relitigate old matter; nor will 

a new trial normally be granted to enable the movant to present 

his case: under a different theory than he adopted at the former 

V 

Plaintiff deliberately ignored the court's invitation 
to offer proof of damages at the trial after having concluded that 
rescission afforded an adequate remedy. Now that he deems the 
remedy inadequate, he asks for permission to relitigate the matter. 
That I. decline to grant. 


Plaintiff has also moved for relief from judgment pursuant 
to Rule 60(b). lie contends that it wa?; his understanding of the 
law that a judgment for rescission of the sale was sufficient to 
bind nil of the defendants, not merely the seller. Proceeding 
under that assumption, he declined t.o offer proof of damages. 

He now contends that this erroneous view of the law constitutes 
"mistake, inadvertence, surprise or excusable neglect" within the 
meaning of Rule 60(b)! sufficient to warrant relief from the 
judgment previously entered. This contention cannot withstand 
serious scrutiny. In U nited States v. Rrdoss, 440 F.2d 1221 (2nd 
Cir. 1971), our Court of Appeals stated: 

"The lav/ in this circuit is reasonably clear 
when a conscious decision has been made by counsel, 
ignorance oi the law 'is not the sort of excusable 
neglect contemplated by Federal Civil Rule 60(b), 
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28 li.S.C.A. as ground for vacating an adverse 
Judgment.' Ohlitp r v. U nited States# 300 F. 2d 
GG7 (2nd C ir". 1962) (per* curiam)" 

The court went on to quote the language of Dal International 

Trading Co. v. Sword I. i no,_T n c, , 2(1 G F.2d f>2 1 (2nd Cir. 19G1) , 

v/hich is equally applicable here: "(Gjencrally a party who makes 
an informed choice will not be relieved of the consequences when 
it subsequently develops that the choice was unfortunate. See 
also hershad v. McDonou gh, 469 F.2d 1333 (2nd Cir. 1972). Under 
the law of this circuit, then, plaintiff’s misunderstanding of the 
law of rescission docs not entitle him to relief pursuant to Rule 
60(b). 

For all of the reasons herein stated, plaintiff's motion 
for an amended judgment or, alternatively, for a partial new trial 
is denied. 


IT IS SO ORDERED. 


Dated: May 1, 1974 


,-t 
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11. 5. D. J. 
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1 / * . 

Further explanation of this term can be found in Myzel v. Fields, 
386 F.2d 718 at 741 (8th Cir. 1967), cert, denied, 390 U.S. 951 
(1968) . 

2 / 

Plaintiff purchased the Elpac stock in August, 1968 at a price 
of $10 per share. It appears from the testimony adduced at trial 
(Tr. 79) that in July, 1968 Elpac was selling at $18 or $19 per 
share; in any event, it is clear that plaintiff bought the stock 
at a price substantially below the market price. This fact does 
not necessarily preclude some recovery undeir the "out of pocket 
rule," for the actual value of the stock could have been far lower 
than the market price. It means, though, that under the "out of 
pocket rule" plaintiff's damages were unlikely to approach $45,000. 

3/ 

Rule 59(a) : 

"(a) Grounds. A new trial may be granted to all 
or any of the parties and on all or part of the 
issues (1) in an action in which there has been a 
trial by jury, for any of the reasons for which new 
trials have heretofore been granted in actions at 
law, in the courts of the United States; and (2) in 
an action tried without a jury, for any of the 
reasons for which rehearings have heretofore been 
granted in suits in equity in the courts of the 
United States. On a motion for a new trial in an 
action tried without a jury, the court may open the 
judgment if one has been entered, take additional 
testimony, amend findings of fact and conclusions 
of lav/ or make new findings and conclusions, and 
direct the entry of a new judgment." 

4/ 

6A Moore's Federal Practice § 59.07. 

5/ 

Rule 60(b) provides, in pertinent part: 

"(b) Mistakes; Inadvertence; Excusable neglect; 

Newly Discovered Evidence; Fraud, etc. On motion 
and upon such terms as are just, the court may re¬ 
lieve a parly or his legal representative from a 
final judgment, order, or proceeding for the fol¬ 
lowing reasons: (1) mistake, inadvertence, surprise, 
or excusable neglect; (2) newly discovered evidence 
which by duo diligence could not have been discovered 
in time to move for a new trial under Rule 59(b); 

(3) fraud (whether heretofore denominated intrinsic 
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ov extrinsic), misrepresentation, or other mis¬ 
conduct of an adverse party; (4) the judgment is 
void; (5) the judgment has been satisfied, re¬ 
leased, or discharged, or a prior judgment upon 
which it is based has been reversed or otherwise 
vacated, or it is no longer equitable that the 
judgment should have prospective application; or 
(6) any other reason justifying relief from the 
operation of the judgment." 
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MR. DEVINE: Your Honor, Mr. Steinberg is assoc- 
iated with me. He is not a member of our firm, he is acting 
of counsel to our firm. He is a member of the bar of the 
District of Columbia and not in New York and not of this 
Court and I would move at this time that he be admitted as 
counsel to my firm for the purpose of this case, under, I 
think. Rule 36. 

THE COURT: Motion granted; welcome. 

Let us proceed. 

MR. LuLWINTHAN: Your Honor, there is no 
jury here and I would not necessarily make an opening state¬ 
ment. 

THE COURT: It is up to counsel. 

MR. DEVINE: I believe defense counsel who 
join me would like to make a motion at the outset of trial. 

Based upon what we believe to be an admitted 
fact, that the plaintiff is not the purchaser of a substantial 
portion of. the shares that were issued and in suit, we feel 
that his complaint, therefore, should be dismissed at the out¬ 
set because he is not a proper party in interest and because 
admissable and indispensible parties are not present, have 
not been served and do not know of the pendency of this 
action. 

We feel this motion can be decided at the 
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outset because in the depositions which occurred, which con¬ 
cluded Monday of this week, the plaintiff did admit he is not 

j 

the purchaser of at least 1500 of the 4500 shares which are 
involved in the action and, therefore, I believe I speak for all 
defense counsel, in making a motion at this time that the 
complaint be dismissed for those two reasons, namely, the 
first that the plaintiff is not the proper party in interest ard 
second, there are indispensible parties that are not present. 

THE COURT: I will hear you. 

MR. LOEWINTHANj If your Honor please, the testi¬ 
mony at the examination before trial brought out the fact that 
Mr. Gordon had paid 30,000 of the $45,000 of his own money 
for the purchase of the stock. The stock is in the name of 
Irving Gordon as an individual. He also testified he was the 
nominee of certain other persons who had pledged with him 
$15,000 of the $45,000, but that the stock was in his name to 
be voted by him if a vote were ever made and to be used by 
him. 

They may have had a beneficiary interest in 
it but htey did not have any title to any partof that stock. 

THE COURT: Decision reserved. 

Proceed. 

^ MR. LOEWINTHAN: Mr. Gordon, would you 

please take the stand. 


SOUTHERN DISTRICT court rcrorters. u.s. COURTHOUSE 


I 










1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


23 


24 


25 


f 


76a 

rk Gordon - direct 4 

IRVING GORDON, plaintiff, being called as a witness, having 

been first duly sworn, testified as follows: 

DIRECT EXAMINATION 
BY MR. LOBWINTHAN: 

Q Mr. Gordon, will you please tell us what occupation 
you are in? 

A I am an accountant. 

Q How long have you been an accountant? 

A Over 20 years. 

Q Are you now a certified public accountant? 

A I am. 

Q Do you know the defendants Lord and Burr? 

A Yes. 

Q When for the first time did you meet the defendant 

Lord? 

A Soem time in June of 1968. 

Q Where did that meeting take place? 

A In Las Vegas. 

q Was Mr. Lord with another person at that time? 

A He was. 

Q What was the name of the other person? 

A Howard Mann. 

0 Do you know Mr. Mann? 

A Yes. 

q For how long do you know Mr. Mann? 
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A Many, many years. 

Q 20 years. 

A Over 20. 

Q Where did you meet Mr. Mann and Mr. Lord? 

A I met them in the lobby of Caeraar's Palace Hotel 

in Las Vegas. 

Q What were you doing in Las Vegas? 

A I went there to attend a wedding. 

Q Did you have a conversation with Mr. Lord and with 
Mr. Mann in Caesar's Palace? 

A I did. 

q Will you tell the Court what you said to them 

and what they said to you? 

MR. LIPSITZ: Your Honor, I object on behalf 
of defendant Phillips Appel fc Walden, to any conversations 

he had with third persons. 

THE COURT: Overruled. I will take it. 
q The ^udge overruled the objection, you may answer. 

A When I saw Mr. Mann in the lobby of Caesar's Palacej 
I went up to him and asked him what he was doing there and 
he told me he had just come back from California inspecting 
the plant. I asked him what are you doing with a plant in 
California and he said he had purchased a piece of the stock <jf 
this corporation and he went there to inspect it. He then 
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He then introduced me to an individual by the name of Arnold 


Lord. 


sentence? 


employed? 


THE COURT: Would you repeat the last 


(The sentence was read.) 

Did Mr. Lord at that time tell you where he was 


It came out in conversation that he was employed 


with Phillips, Appel and Walden. 


Is that the Phillips Appel and Walden, Inc. that is 


the defendant in this action? 


Yes. 


Q What was the name of the plant that Mr. Lord and 
Mr. Mann said that they had just visited? 

A He went to visit the F.lpac, E L P A C corporation 


plant. 


Is Elpac one of the defendants in this action? 


A Yes. 


What did they say they were doing there? 


THE COURT: To the best of your recollection. 


who said what? 


A Mr. Mann told me he had just cone from California 
to inspect the plant and he then introduced me to Mr. Lord 
and Mr. Lord, he told me that he had gotten the people togethe 
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and sold a piece to him and I asked him how does the deal look 
and he said it looks excellent. I said is there any possibililjy 
of me getting into the situation and he said he may be putting 
another package together very, very shortly and he can’t premil e 
me because it is a very, very hot thing and a lot of people ar<i 
clamoring for it and I said okay, see what you can do and if 
you have anything available, let me know, and we said goodbye. 

Q When you say that Mr. Lord said he was putting a 
package together, what do you mean by putting a package together? 

A Mr. Lord sold a number, a quantity of shares of Elpic 
stock that was owned by Mr. Burr himself personally and these 
shares were being sold to individuals and on a package basis, 
say 20,000 shares at a time or 15,000 or 30,000 shares at a 
time in bulk at one shot. 


MR. COOPER: I don't understand whether this 

was part of the conversation or not. 

THE COURT: Was that said? 

THE WITNESS: What was said was that a deal 
vjould be coning up without mentioning the number of shares and 

there may be a piece available for me. 

THE COURT I What I am trying to find out, wai 

it said to you in words or substance? 

THE WITNESS I Yes. 

THE COURT: Was it said to you in words or 

ji SOUTHERN DISTRICT COURT RERORTERS u.S. COURTHOUSE 
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substance that Hr. Lord was going at some later time to sell 
further shares of Mr. Burr's stock in Elpac? 

THE WITNESSi Yes, he did. 

Q Did you leave with Mr. Mann and Mr. Lord or did 
you leave the hotel alone? 

A I left the hotel alone. 

Q Where did you go from Las Vegas? 

A I went home to New York City. 

Q When did you next hear from either Mr. Mann or 


Mr. Lord. 


About a week or so, maybe a couple of days, I got 


a call from Howard Mann. 


him? 


What did he say to you and what did you say to 


He said he spoke to Arnold Lord and Mr. Lord was 


getting another package or a number of shares ready and that h 
asked Mr. Lord to see if he could fit me in. 

q When did you next hear from Mr. Lord? 

A Mr. Lord called me in a day or so after that 

conversation with Mr. Mann. 

q What did he say to you and what did you sty to him* 

A When he called me, he told me he had spoken to 

Howard and Howard asked him to please fit me 
into the next package or deal he was getting ready. 
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q Was that the sum and substance of the entire conver¬ 
sation? 

A I asked him when is it going to take place and he 

said it is going to take place in the near future and he 

told me he can't £ell me right now exactly hew many shares it 

is going to be, but there will be a piece for me. 
q When did this conversation take place? 

A Sametime in June of 1968. 

Q Did ytv hear from Mr. Lord again in June of 1968? 

A Yes. He called me back a couple of days later or a 

week later and told me there was going to be a meeting being 
set up of all the parties that are interested in purchasing 
the shares of Elpac) and that I should make myself available 
to attend a meeting. 

I told him to give me a couple of hours so I 

could get to whatever place he designated. 

Did he say it was for the sale of Elpac shares of 

It was the sale of Elpac shares of stock. 

Was that stock to be purchased from the corporation 

NO. 

who was it to be purchased from? 

Mr. Robert Burr. 


Q 

stock? 

A 

Q 

directly? 

A 

Q 

A 
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THE COURT: Is that what he said to you or is 
that something you just figured out? 

THE WITNESS: No. I found out about that 
when 1 attended the meeting. 

THE COURT: I am interested in hnowinq what 
happened in t v e conversation in which Mr. Lord called you and 
said there was going to be a meeting of prospective buyers 
of Elpac stock; is that right? 

THE WITNESS: That is correct, sir. 

THE COURT: And that you were to be available, 

right? 

THE WITNESS: Right. 

THE COURT: In that telephone conversation, 
did he say whether they were corporate shares or Burr's 

i 

shares? 

THE WITNESS: No, he didn't. 

0 Did he say how many shares there were for sale? 

A He told me there were 4500 shares. 

Q 4500 shares? 

A For me, my share. 

Q Did he tell you how many shares in toto he was goln^ 
to sell? 

A I believe he told me there were 20,000 total that wculd 
be totally pledged with my 4500. 
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THE COURT: That would be totally what? 

THE WITNESS: Totally pledged. In other 
words, the group, the people he was bringing in would buy the 
total 20,000. 

THE COURT: 4500 shares for you and 20,000 


to be available? 

Q Did he tell you the £rice of the shares? 

A Not at that time. 

Q When did you next hear from Mr. Lord? 

A He called me back in a day or so and told me that tl 


e 


meeting — 


Q Excuse me, was this in June of 1968? 

A June of 1968. 

Q Go ahead. 

A He called me back in a day or so in June of 1968 an< 

gave me an address, 575 Madison Avenue, a meeting would be hel< 
with all the potential customers. 

Q Did you attend that meeting in Jure of 1968? 


A I did. 

U Where was the meeting held? 

A It was held in the office of Mr. Steinberg,Senior, 
his personal offi.ce at 575 Madison Avenue. 

Q You say Mr. Steinberg.Senior. Is there a Mr. 
Steinberg, Junior ? 
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A Yes. That is Mr. Steinberg's son. 

0 What ia his full name? 

A Stuart Steinberg. 

Q Will you tell the Court who was present at that 

meeting in June of 1968 at the offices of Steinberg & Pokoik, 
575 Madison Avenue? 

MR. DEVINE: May I interrupt at this point 
and request if there are any witnesses which the plaintiff 
intends to call in the Courtroom, that they be excused. 

THE COURT: Are there any witnesses in the 

Courtroom? 

MR. LQEWINTHAN: No, sir. 

THE COURT: Who was present at the meeting, 
was the last question. 

A Mr. Steinberg, Senior, Mr. Steinberg, Junior, Mr. 
Burr, Mr. Lord and Mr. Greenberg and Mr. Adlman, myself, a 
gentleman by the name of Mr. Jacobson, who was an attorney and 
two gentlemen from Philadelphia, whose names I don't knew. 

0 Will you tell us who Mr. Stuart Steinberg was or is 
A Mr. Steinberg was a co-worker of Arnold Lord at 

Phillips, Appel i Walden and is a son of Mr. Steinberg, Senior 
0 Was Mr. Steinberg, Senior present at the meeting? 

A Yes, he was. 

0 Who is Mr. Adlman? 


• A,ie M sa»i « #»•!/** ^m.a* aesAa«»e' •• • 
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A Mr. Adlman was a co-worker or Mr. Lord and Mr. 

Stuart Steinberg at Phillips, Appel & Walden. 

Q Who was Mr. Greenberg? 

A Mr. Greenberg was introduced to we as a promotional 

man. 

Q What do you mean by a promotional man? 

A I think Mr. Lord told me that they brought Mr. Gree4 

berg down so he could potentially be employed by Elpac to 
promote the corporation. 

0 From that, did you understand that Mr. Greenberg 
was a native Californian or New Yorker? 

A I really didn't know where he case from. I believe^ 
he had offices in New York. 

Q who was Mr. Jacobson? 

A Mr. Jacobson was introduced to me as an attorney. 

THE COURT: Whose, do you know? 

THE WITNESS: I believe Mr. Steinberg, Senior 
brought him down to evaluate the deal and take charge. 

THE COURT: What business was Mr. Steinberg, 

Senior in? 

THE WITNESS: I believe he ij in managemet 
of real estate or real estate. 


THE COURT: The meeting took place at his 


office? 


\ 


) 
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THE WITNESS: Yes. 


Who were the two gentlemen from Philadelphia? 

I don't know who they were. I assumed they were 




invited by Mr. Lord. 

Q Will you tell the Court as best as you can remember, 
what took place at that meeting? 

A Mr. Jacobson asked many, many questions of Mr. Burr 
in terms of what requirements would be needed in order for him 
to allow his client to go into the deal and they requested that 
a certain format be laid down in terms of what he would have 
to get from Mr. Burr and from the California Commissioner of 
Corporations and the bank that had leant money to the corporatii 
and Mr. Burr had hypothicated his stock with the bank to guarani 
the loans of the corporation. 

Mr. Jacobson had made certain conditions by 
which this deal would have to go through. 

Q Do you remember what those conditions were? 

A Yes. 

Q Will you tell the Court as best as you can remember? 

A Number one, Mr. Burr would have to procure the 

consent of the California Coomissioner for the sale of the s 

THE COURT: Which California Commissioner? 

THE WITNESS: I believe it is the Commissioner 
that is in charge of the sale of any kind of a stock in 
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California. 

MR. LOEWINTHAN: I think that is the 
Commissioner of Corporations. 

THE COURT: I understand that he would 
have to get the consent of the California Securities Ccmmissioier? 

THE WITNESS: Yes. 

A (Continuing) Number two, he would have to get the 
consent of Elpac and Number three, he would have to get consent 
from the bank. Number four, he would have to guarantee the pui^ 
chasers that the stock would be registered not later than 
April 30, 

MR. DEVINE: i didn't hear that. 

THE COURT: Read it. 

(The answer was reed.) 

0 Will you tell the Court who Mr. Burr is or was at 
that time? 

A Mr. Burr was the president of Elpac Corporation. 

q Was there any format set forth for the manner 
in which the sale of the stock was to take place? 

A Mr. Barr and Mr. Lord made it very clear that they 
weren't looking to peddle a thoseend shares at a tine, that the 
total 20,000 shares in a package and would have to g. otherwise 
they wouldn't be selling any part of it. 

q When the meeting finally broke up, will you tell thi 
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Court what happened? 


meeting? 


happened? 


THE COURT: Was the price discussed at that 


THE WITNESS: Yes, it was. 

THE COURT: Was was it? 

THE WITNESS: Twelve dollars a share. 
When the meeting broke up, tell the Court what 


When the meeting broke up, we walked out of Mr. 


Steinberg's personal office and walked into a hall way, but thii 
is still within his general offices but not in the hall way 
of the building and myself, Stuart Steinberg, Mr. Lord 
and Mr. Burr, and I believe Mr. Adi®an was there too* the 
statement within the offices of Mr. Steinberg was how was 
the corporation doing at the time and Mr. Burr said that the 

corporation had turned its comer and now was going to make a 

profit and they had enough orders on hadn that July will show i 

profit and the rest of the year, July, August, September, 

Octob er, November will all be in the black and orders were 

■< 

cosiing in so they would have a profit backed up all through 


1969. 


MR. COOPER: we have the answer repeated? 


It is difficult to hear the witness. 


THE COURT: Please keep your voice up and 
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face the counsel table. 

Do I understand what you just said was said in 
the meeting before you went out into the hall? 

THE WITNESS* If I didn't make myself clear — 
first it was said that the corporation had turned around — 

TOE COURT: That was said in the meetinq? 

THE WITNESS* Yes. 

THE COURT: Read the answer as you have it, 

please. 

(The answer was read.) 

THE COURT: You are back out in the hall. 

What happened in the hall? 

A (Continuing) I then asked Mr. Burr and Mr. Lord if 

we can get some figures to see how the company is doing on a 
monthly basis and Mr. Burr promised to send me monthly unaudited 
figures that would be coming from the plant to show that there 
was a profit each month starting from the month of July, on. 

Q Mr. Gordon, in connection with that answer, will ycm 
tell the Court when for the first time you saw a corporate 
statement of Elpac? 

A I would say it came in the mail sometime possibly 
in the latter part of 1969. 

0 


A 


What statement was that, for what period of time? 

I don't remember what period of time, but it was a 
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printed statement that came from the oorpo*" tion. 

THE COURT: In that a yea. •*' , or the time 
we are talking about? 

MR. LOEWINTHAN: That is right. 

THE COURT: Do you want to fill in the 
blanks in the meantime* did he buy some stock? 

MR. LOEWINTHAN: Yes. 

Q After you had the talks in June of 1968, when was th 
next time you heard from either Mr. Lord or Mr. Mann? 

A Mr. Lord called me about a week or so later and told 
me that Everything was going along fine and that all the papers 
will soon be coming frost California so that the deal would be 
able to be consumated. 

THE COURT: You attended a meeting, right? 

THE WITNESS: Yes. 

THE COURT: You told me about that? 

THE WITNESS: Yes. 

THE COURT: Then within a week or so you say 
you got a call from Mr. Lord to the effect that the papers 
would be coming from California? 



THE WITNESS: Right. 


THE COURT: At 


time did you say that you 


were going to buy? What were these papers about? Did you 
say you were going to buy the stock or what? 
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THE WITNESS: They were supposed to supply 
the consent form fro* the California Constission, they were 
supposed to get the letter fro® Mr. Durr. 

THE COURT: Was there any discussion at all 
before this phone call to the effect that if these consents 
about which you told me were obtained, that you would then buy 
4500 shares? 

THE WITNESS: Definitely, he knew that. 

THE COURT: When dLd you say that? 

THE WITNESS: When we walked out of the office 
it was understood that if all these papers were forthcoming, 
the deal was okay. 

Q This conversation with Mr. Lord in which he said he 
everything was going okay, this took place when? 

MR. DEVINE: I object to the question. 

THE COURT: Let mm hear it, please. 

MR. DEVINE: To the extent that it includes 
in the question that Mr. Lord said everything was okay. I 
don't think we have had any testinony to that effect. 

THE COURT: The testimony we have had is that 
Mr. Lord called him up and said everything was fine and the 
papers were coning from California. 

MR. DSTXIIE: Objection withdrawn. I did not 

hear that. 
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When did you hear free* him for the next time? 


From Mr. Lord? 


From Mr. Lord, yes. 


In about a week or two after that. 


What month of 1968? 


Somewhere in July. 


Q What did he say to you and what did you say to him 
at this next conversation, telephone conversation? 

A He told me I had to cone down to his office to sign 
certain papers. 

Q Did you go to his office? 

A A short time thereafter I went to his offioe. 

0 Would you remember the date that you went to his 
office? 


July 18, 1968. 

Who was present in the offioe? 

Mr. Lord and another gentleman by the 


lr. James. 


Where did this meeting take place? 

At the office of Phillips, Appel i Walden. 

was that the uptown office or the downtown office? 

I believe it is on 37th and 7th Avenue. 

Will you tell the Court to the best of your recollection 


as 
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what took place at that meeting? 

A I came to the offices of Phillips, Appel t Walden and 
went downstairs, directed downstairs by somebody who had told 
me that Mr. Lord's office was downstairs. I found Mr. Lord, 
came in and Mr. Lord had seme papers — 

THE COURT: Was Mr. James there at this time? 

THE WITNESS: Yes, I believe he was. 

A Mr. Lord took some papers out of his desk and 
asked me to sign it. I asked him what were the papers for 
and he said it was routine in transactions of this nature* 
that you have to sign these types of letters. 

I sign the letters and before I left, he 
called down a gentleman from Phillips, Appel who wasn't in 
his office at the time and the gentleman notarized my 
signature. 

Q Do you remember the name of that gentleman? 

A No, I don't. 

Q I show you a paper marked "Statement of Transferee" 
and I ask you whether this is a copy, a photostatic copy of 
the statement of transferee that you signed on July 18, 1968? * 

A Yes, it is. 

MR. LOEWINTHAMs I ask Elpac to produce the 

original. 

MR. GEIST: We don't have the original 
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of this document? 


THE COURT: Mhy not? 

MR. GEIST: Presumably, and this is only from 
California counsel, this type of document, it is our understand 
ing is filed in the California securities Commissioner as 
part of the request of the consent and it very well may be, 
though I ,an't swear to it, that the statement of transferee 
is most probably an original document filed in California in 

the Securities Commission. 

MR. DEVINE: I think defense counsel will 

not object to the introduction of the copy and I think it has 
been marked in the deposition in this case and I think we will 
all agree it is an authentic copy and will not object to: its 


admission. 


THE COURT: Show it to them. 

MR. DEVINE: The defense has no objection to 


the receipt of this document. 


THE COURT: Mark it recieved. 
XPlaintiff'a Exhibit 1, received.) 

THE COURT: I will advise counsel that I 


want a copy of all exhibits. 


MR. LIPSITZ: Me may have a copy here. 
q Mr. Gordon, I show you plaintiff's Exhibit 1 and 
1 aak you whether or not on the last page that is your signature? 
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Or a copy of your signature? 

A It is. 

0 I you to look at the document. Plaintiff's 

Exhibit 1, and tell us whether or not the handwriting on the 
face of each page where things are inserted is in your handwri 
A No, it is not. 

Q When the document. Exhibit 1 was given to you, who 
gave it to you? 

A Mr. Lord. 

Q Where did he obtain the document from? Was it in 
his desk, on top of his desk? 

A He took it out of his desk. 

Q When he took it out of his desk and gave it to you 
for signature, do you recall whether or not it was filled in 

or was it blank? 

A It may have been blank. 

q Do you recall whether Mr. Lord filled out the 
Plaintiff's Exhibit 1 in your presence? 

A No, he didn't. 

q Is it your testimony that you signed that document 
blank? 

A It may have been in blank. 

q I show you an undated — 

THE COURT: Of course the other side of that 
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is, it may not have been in blank. 

THE WITNESS: Yes, sir. 

Q I show you an undated letter from you to Robert 

L. Burr, copy of an undated letter from you to Robert L. Burr - 

THE COURT: Please mark these before you refer 


to them. 

MR. LOEWINTHAN: Will the defendants concede 
this is a copy of a letter that Mr. Gordon sent to Burr, or 
do you have the original? 

MR. DEVINE: I believe that the ordinal of 

this document — 

THE COURT: It would be so much easier if 
we marked these for identification firs. Mark them for 
identification, then you can refer to them by Exhibit number. 

MR. DEVINE: The original of this document 
was marked at the deposition and we are happy to produce it 
at tills time. 

MR. LOEWINTHAM: Let's have it. 

I offer this in evidence. 

THE COURT: Have it marked for identification. 


first. 


fication.) 


(Plaintiff's BKhibit 2, marked for identi- 


THE COURT: Is there any objection? 
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MR. DEVINE: No objection. 


THE COURT: It is received. 


(Plaintiff's Exhibit 2, received.) 


I show you Plaintiff's Exhibit 2 — 


THE COURT: Supposing you let roe read it. 


(Pause.) 


MR. LOEWINTHAN: I have here an undated lettei 


copy of an undated letter and I would like to mark this as 


Plaintiff!) Exhibit 3 for identification. 


(Plaintiff*8 Exhibit 3, marked for identifi¬ 


cation .) 


MR. DEVINE: Tour Honor, we do not conc e d e 


the adroissability of this document at this tine. 


MR. LOEWINTHAN: Would you like to see it? 


THE COURT: You have laid no foundation for 


it r so far. 


Would you look at Plaintiff’s Exhibit 3 for 


identification and look at the top line — 


MR. LOEWINTHAN: Before that, your Honor, I 


would like to call upon the defendants to produce the original 


if they have it, of Plaintiff's Jfcdrlbit 3, for Identification. 


MR. DEVINE: To my knowledge, your Honor, 


none of the defendants has the original of that docuawnt. 


I call your attention, Mr. Gordon, to the second 


\ 
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line of Plaintiff's Exhibit 3 for identification. 

Is the sum of 4500 shares inserted in Plainti 
Exhibit 3 for identification? 

A No, it isn't. 

Q I ask you to turn to the last page. Is that a 
copy of your signature? 

A Yes, it is. 

0 I ask you to look at Plaintiff's Exhibit 2 and I 
ask you whether that signature is identical in every respect 
with the signature on Plaintiff's Exhibit 3? 

MR. COOPER: I object ot that, this refers 
to an instrument not in evidence. 

MR. LOEWINTHAN: I am laying a foundation. 
THE COURT: I don't think it is necessary 
or that that is an appropriate foundation. 

I don't understand, for instance, the time 
Exhibit 2 was executed or whatever. Exhibit 2 seems to have 
just floated in through the window. I don't know anything 
about the circumstances under which it came into being and 
I think, obviously, from what I hear, I must knew about that 

before I can rule on Exhibit 3. 

q When did you sign Plaintiff's Exhibit 2, which is 

the undated letter? 



2ft 


A 


I signed it on July 18, 1968. 












1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 
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THE COURT: That vas at that same meeting 

i 

with Mr. Burr ~ not Mr. Burr, at Mr. Lord'* office with 
Mr. James? 

THE WITNESS: Yes. 

Q Where did Mr. Lord get that document from, vas it 
in his desk, on top of his desk? 

A He took it out of his desk. 

0 Did you execute that at the same time that you executed 

Plaintiff’s Exhibit 2 — Plaintiff’s Exhibit 1? 

A I did. 

THE COURT: What did you do with it after you 
signed it. Exhibit 2? 

THE WITNESS I asked him for copies of what I 
had signed. He gave me copies that day and I left. 

THE COURT: He gave you Exhibit 1, right? 

THE WITNESS: Yea. 

THE COURT: And you signed that and it was 

i 

notarized? 


THE WITNESS: Yes, sir. 

THE COURT: He gave you Exhibit 2? 
THE WITNESS: Yes. 

e THE COURT: You signed that? 

THE WITNESS: Yes. 


25 


THE COURT: Did you give it back to him or did 











you keep it? 
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THE WITNESS: I gave it back to him 


Q After you turned over the originals to him, what did 
he do and what did you do? 

A I asked him for a copy of what I had signed and he 
made copies of the documents and gave them to me. 

Q I show you Plaintiff's Exhibit 3 for identification 
and ask you to look at Line 2 on Plaintiff's Exhibit 3 for 
identification and on Plaintiff's Exhibit 2 and tell the 
Court whether or not they are identical? 

A They are not. 

Q Where do they differ? 

A Exhibit number 3 does not have the aeKJunt of shares 
of 4500 printed in it and Exhibit number 2 has 4500 shares on i 

THE COURT: My problem is, how does Exhibit 3 
come into the case, what is its relationship? 


ask him. 


MR. LOEWINTHAN: That is what I am about to 


THE COURT: Was it filed somewhere or what 


happened? What is the foundation for admitting it? 

0 Do you know why Plaintiff's Exhibit 2 is different 
from Plaintiff's Exhibit 3 for identification? 


Decause this was obviously filled in after I had 


signed — 


25 
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MR. DEVINE: Objection. 

THE COURT: Strike that. 

May I sec Exhibit 3. This is a non-jury case. 

Let me see it. 

Mr. Gordon, referring to Exhibit 3 for identi¬ 
fication, I show the second page to you and ask you is that 
your signature? 

THE WITNESS: Yes, it is. 

THE COURT: Do you remeaber whether you signed 
the original of that document? 

THE WITNBBS: Yes, I did. 

THE COURT: At the time that you signed the 
original of that document, was the front page in the condition 
it was now? 

THE WITNESS: Yes, it was. 

THE COURT: Do I understand that you signed 
that in addition to Exhibit 2? 

THE WITNESS: No. 

THE COURT: It is recieved. 


(Plaintiff's Exhibit 3, received.) 

Q After you executed the documents, Plaintiff's Exhibits 
1 and 2, was there any conversation between you and Mr. Lord? 

A I asked him — 

THE COURT: I am sorry but the record must be 
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clear with respect to these things and it is just not getting 
clear. 


I 

I 


I 


mony is 
without 

or your 

appears 


Exhibit 
Exhibit 
is now, 


Exhibit 

in? 


I take it that the substanoe of your testi- 


that you signed Exhibit 3 in its then condition, anmely. 


the number of shares written in, is that correct? 


THE WITNESS: That is correct. 


THE CURT: And I take it it is your contention 


statement that you never signed Exhibit 2 as it now 


with the shares which are written in; is that correct? 


THE WITNESS: That is correct. 

f 

THE COURT:'; Thai at the tine you delivered 


3, you did not deliver Exhibit 2, you delivered 


3 which was signed and at that time it was as Exhibit 3 
without the number of shares? 

THE WITNESS: That is correct, sir. 

THE COURT: At the time that you delivered 
3, did you likewise sign Exhibit 2 with the shares wril 


ten 


i 


THE WITNES:I Ho, sir. 

THE COURT: All right, go ahead. 

THE WITNESS: May I say one other thing? 

THE COURT: He. Just respond to questions. 
BY MR. LOFWINTHAM: (Continuing) 

0 After you signed these documents, what did you do 


.4 
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with then? 

A I asked him for % copy. 

Q Did he give you copies? 

A He did. 

Q Then after you had the copies, was there an continue* 
conversation between yourself and Mr. Lord? 

A Yes, there was. 

Q Will you tell the Court what he said to you and what 
you said to him? 

A I asked him when the papers were coming from 
California, with reference to the California Commission, the 
bank, Mr. Burr's guarantee of the stock being registered, 
the corporation's acceptance of the transaction and he said 
don't worry about it, it will be forthcoming, they are working 
on it. 

I also asked him about how the company is ^j 
doing and he said it is doing great, the orders are coining in 
and the company is making a profit. 

Q Was there any conversation in connection with the 
other members of the group who were at the meeting in June of 
1968? 

THE COURT: Read that question to me. 

(The question was read.) 

THE COURT: On this occasion, July 18? 


o 






1 
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MR. DWINTHAM: On July 18. 

THE COURT: Go ahead. 

Q Do you reneai bar the question? 

A He told me this is routine what we are doing and every¬ 
body has executed these papers. They have to be sent to 
California in order to expedite the sale of these shares and 
everybody has already done it, I am the last one. 

Q Was there any discussion as to the financial conditi on 
of the company at this meeting in July of 1968? 

A Just that the company needed mony and that the compiiny , 
is making a profit in July and would be showing a very, very 
nice financial. 

Q When next did you talk with Mr. Lord? 

A Sometime later, possibly in the month of August. 

0 Did this conversation take place by telephone or 
was it a face to face confrontation? 

A The first time I spoke to him was on the telephone. 

Q what did he say to you, what did you say to him? 

A He called me to — I asked him how everything was 

going, why it was taking so much time and he said this is what 
red tape takes in California, getting the consent, getting the 
corporation to consent, the bank and making arrang meants with 
referenoe to Burr's guarantee of getting the stock registered. 

He said these things take time. 


tnilTHIRN BltTRirT rfill.T n. ri>ii.»u."U 
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Q After July 18 and during the month of July or 
August, did you speak with Mr. Burr? 

A Yes. Mr. Burr called.me. 

Q Called you on the telephone? 

A Yea, he did. 

Q Approximately when would you say that call waa made' 1 

A Early Agust of 1968. 

Q What did you say to him, what did he say to you? 

A He said everything was going along fine, that 
they were expediting all the figures and again we spoke about 
I would like to see some figureso on the corporation and 
he said he would see to it and see they are mailed to me. 

Q When next did you hear from Mr. Lord or Mr. Burr? 

A I got a telegram from Mr. Burr from California on 
August 21, 1968. 

Q I show you a western union telegram dated August 20, 
1968 and ask you whether or not this is the telegram that you 
received? 

A Yes, it is. 

MR. LOEWINTHAN: Can we mark this Plaintiff’s 
Exhibit 4 flbr identification. 

(Plaintiff's Exhibit 4, marked for identifi¬ 
cation.) 



U 


Is this the envelope in which it came? 








Yes. 


of the exnibit? 
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MR. LOEWI nth All: Can we includa that aa part 


THE COURTj Yea. 

MR. DEVINE: Your Honor, I would like to poin< 
out to the Court that in the depositions conceded on Monday 
of this week, we requested the production of the original of 
this telegram and the plaintiff informed us that he was unable 
to find it and it is now produced. 

THE COURT: I think that is a matter approp¬ 
riate for cross examination, if you would like. 

Any objection? 


MR.DEVINE: We do not concede its admissabiliv 


at this time. 


THE COURT: I will look at it. 

On what grounds, sir? 

MR. DEVINE: Particularly on the grounds tore 
is handwriting on this document for which there has been no 


foundation laid. 


THE COURT: I will admit the telegram and 


exclude the handwriting. 


MR. DEVINE: Thank you. 

MR. LOEWINTHAN: If counsel is pleading sur¬ 


prise at this — 


25 
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THE COURT: Counsel isn't pleading surprise. 
He is merely objecting to the handwritten portion of the tele¬ 
gram and I am saying I am receiving only the typed portion of 
the telegram. 

MR. LQEWINTHAN: I want to point out to the 
Court at the EBT's we did not have the original, it couldn't 
l»e found but we gave them an actual copy made sometime before 
so they did have this telegram at all times during the 
deposition. 

(Plaintiff's Exhibit 4, received.) 

MR. LOEWINTHAN: May I proceed, your Honor? 

THE COURT: Yes. 

Q When you received this telegram. Plaintiff's 4, 
what did you do? 

First, when did you receive it? 

A I received it on August 21, 1968. 

Q Do you recall at what time of the day it was 

received? 

ime around two o'clock or 2:30. It was 

A It was sometn 
sort of getting late in the afternoon. 

Q What did you do when you read the telegram? 

A I called Mr. Durr in California. 

Q Did you speak to him? 


A 


Yes, I did. 
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Was Mr. Lord in California at that time? 

Yes, he was. 

When you spoke to Mr. Burr, was Mr. Lord on another 


extension? 


A He cane on, yes. 

q What did you say to Mr. Burr and with Mr. Lord 
and what did they say to you? 

A I told him it was impossible for me to get the monev 
out in California as per the instructions of the telegram. 

q Will you talk up a little. 

A I said it was impossible for me to get the money 
out in California as per the telegram. The instruction statix 
by 1 p.m. California time on the 21st of August, 1968, because 
it was too late and I would have to make arrangements and go 
downtown to my bank and Mr. Burr said don’t worry about that, 
just get it out tomorrow and it will be okay. 

I said what about the instructions on the 
telegram and he said we will be in New York tomorrow,"Arnold 
and I will be in New York tomorrow and we will take care of 
that." 

q What did you do after that conversation? 

A I called my bank and made arrangements for the 
$45,000 to be wired out as per the instructions in the tele- 


25 gram. 
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Q Did you bank wire the funds? 

A They did. 

0 What date was that? 

A They wired them, I believe, on the 22nd, August 22, 

1968. 

Q Did Mr. Burr and Mr. Lord come to your office : on 
August 22, 1968? 

A Thqfdid. 

Q Approximately what time did they get there? 

A Late in the afternoon, sometime. 

Q Will you tell the Court what you said to them and 
what they said to you? 

A I asked them to please make the corrections on the 
telegram, initial it and sign it and that is what they did. 

0 Did they initial the first line of the telegram? 

A Mr. Burr started to write and he started to make tha 

change — rather, the initialing, and I asked Mr. Burr to pleaa 
have Mr. Lord make the changes or initial it himself and he 
should sign for himself, so he put Arnold's, or Mr. Lordb 
initials on the top line but after that Mr. Lord did it himsell 

U Is it your testimony that Mr. Lord's initials appeal 
on the forth line with Mr. Burr's initials? 

A They are. 

0 Were those initials placed on the telegram in your 
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presence? 


They are. 


THE COURT: The writing referred to is receive 



in evidence. 



q I show you Plaintiff's Exhibit 4 and ask you whether 
or not the writing on the bottom of the Exhibit was written 
by one of either Lord or Burr? 

A It was. 

q Whose writing is that? 

A Mr. Lord's. 

Q Who signed the so-called amendment? 

A Mr. Lord and Mr. Burr. 

Q Did they sign it in your presence? 

A Yes, they did. 

THE COURT: That writing is received as well. 

q Was there any discussion at that time between Mr. 

Lord, Mr. Burr and yourself in connection with the Elpac deal? 

A Yes. 

Q What did you say to them and what did they say to you? 

A I asked Mr. Lord and Mr. Burr when the papers would 

be forthcoming with reference to the California Commission, 
the corporation's acceptance of the sale, the bank's acceptance 
of the sale and release of the stock and his guarantee of the 
stock being allowed for trading. 
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In other words — forgetting the word X used 
Registered. His guarantee that the stock would be registered 
by April 30, 1969. 

He said not to worry, they are all going to 


cone. 


THE COURT: Who said that? 

THE WITNESS: Mr. Burr. 

A (Continuing) The attorneys are taking care of 
everything, it is just routine. 

I asked him how the ccsipany was doing again am 
he assured me they are doing very, very well and that the 
caspany made a profit for the month of July and that they are 
going to make a profit for the rest of the year and the way 
things are going, surely for 1969, also. 

I asked him for the monthly financials so I 
could see for myself and evaluate how the company is progressin 
and he said he would definately see that the controller's offio 
would send me penciled copies. 

Q Was there any conversation in connection with the 
other members of the group who had attended the meeting of 
June, 1968 at that time? 

A There was. 

Q What did htey say to you, what did you say to them? 

A I asked him if everybody had sent their- money in ahd 
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Q Who said? 

✓ 

A Mr. Burr and Mr. Lord both assured me that everybody 
had already sent their money in and in exactly the sane way. 

0 After August 22, 19(8, when did you next talk with 
Mr. Lord or Mr. Burr? 

A I spoke with Mr. Lord. I called him at his office 
sometime in September or October and asked him what is happenin 
to the stock because I didn't receive it yet and I still didn't 
10 get any letters from Mr. Burr or from the California Commission 
n or from the bank or from Elpac for permission of the sale of tlv 

12 stock and again he assured me it is just red tape and that 

13 Mr. Burr was working on it. 

14 q Did you speak to Mr. Burr after August 22, 1968? 

A Yes, I did. 

Q Did you talk to him by telephone? 

A Yes, I did. 

q Approximately when? 

A Sometime around September or October. 

Q What did he say to you, what did you say to him? 

A I asked him why I didn't receive my stock certificat 

I also asked him why I didn't receive any of the other letters 
he had promised me and again he assured me it is only red tape 
out in California and that it is normal. 

I asked him again for the monthly financials 
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which he said he will see to it that they are going to be 
mailed out. 


Q 

A 

Q 


Did you receive then? 

No, I didn't. 

When did you next speak to Mr. Lord? 


A I called sometime in either November or December 
and I want to know where my stock was and Mr. Lord told me thetj 
the stock was down — it was in Phillips, Appel's office 
and I asked him if I could come down and get them and he said 
certainly, to come down any time I want. 

Q Did you go down to the office of Phillips, Appel & 
Walden? 

A I did. 

Approximately, when? 

Either December, the beginning of December, sanetime 
in December or maybe January. 

Q What took place when you went down to the office 
at that time? 

A I went there and I asked the young lady at Phillips, 
Appel & Walden if I could receive my stock. Ishowed here 
identification. I told her I was informed by Mr. Arnold Lord 
that my stock certificates of Elpac Corporation were now in ttw 
possession of Phillips, Appel a Walden and I came down to pick 
them up. 


Q 

A 
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MR. LIPSITZ: Could we know what off&cc he 

went to? 

THE COURT: Yee. 

THE WITNESS: I think on 37th Street and 

Seventh Avenue. 

Q What happened? 

A She said she knew nothing about them. She got on 
the phone and called somebody and they said that they either 
didn't know where they were or they weren't there. 

Q Did you see Mr. Lord on that occasion? 

A I went downstairs and tried to see Mr. Lord, but he 

wasn't in and I spoke to Mr. James who was there and I told hin 
about the situation and he said he would tell Mr. Lord. 

0 Did Mr. Lord and Mr. James occupy the same office 

at Phillips, Appel & Walden? 

A They did. 

Q When did you next talk with Mr. Lord? 

A I called him baak — I called and left a message 

and finally he called me back. I told him about it, that I went 
down to the office and couldn't get my stock and he said ther 
must be sane sort of a mistake or mixup. 

THE COURT: How long after the time you went 

to the office was that? 

THE WITNESS: I would say we were sometime 
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in January right now. 

Q When you didn't receive the stock in December and 
January, what did you do, did you speak to Mr. >Lord or Mr. 
Burr again? 

A I tried to get ahold of them. ^ 

Q What happened? 

A I never was able to apeak to thssi. They never 
returned my calls. Mr. Burr in California, they would also 
take a message or I would call peraea to person or reverse 
the charges and I could never get through to them — him. 

Mr. Lord, if he was in, he wouldn't return 
my calls or 1 oouldactt see him. 

Q When you couldn't get through to them by telephone, 
what did you do? 

A I went to the attorney general's office. 

Q Approximately when was that? 

A Sometime in about February of 1969. 

Q I didn't hear you. 

A Sometime in February of 1969. 

Q What did you say to the Attorney General and 
what did he say to you? 

A I told him what had happened, that Z purchased the 
stock of Elpac, that I never received the certificates, and 


that I was having a lot of trouble getting ahold of the peopl 
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that represented this deal to mm and I haven't been successful. 
He said he would try to help ne. 

Q I show you an original of a letter dated Mfkjrch 6, 1169 
and I ask you whether or not you received this letter from 
the Department of lew of the Attorney General's office? 

A Yes, it is. 


identification. 


cati— 


now. 


MR. .LOEWINTHAIJ j I ask it be marked for 


(Plaintiff's Exhibit 5, marked for identifi- 


THE COURT: We will take the morning recess 


After counsel have read that, send it into 


robing room. 


(Recess.) 

THE COURT: Are there any objections to 

Exhibit 5? 

MR. DEVINE> No abjection, your Honor. 

MR. COOPERt Except that it should be a£aitte< 

with the attached copy of the letter. 

THE COURT: Exhibit 5 as I have it consists 
of a letter from the Department of Lew to Mr. Gordon and an 
attachment of a letter from a lawyer named Massing. 

THE COURT: It is received. 


i 
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(Plaintiff's Exhibit 5, received.) 

0 After you received Plaintiff's Exhibit 5, the lette: 
from the Attorney General, what did you do? 

A It was about the early part of March, I believe, 
1969. I believe I called Mr. Lord and told him that the 
stock — they didn't have my address so how could the stock 
be at Phillips, Appel 6 Walden and he said to me they didn't 
know what they are talking about, the stock is down here anC 
there must be seme confusion. 

Q What did you do? 

A I went down to Phillips, Appel t Walden. 

Q What time was that? 

A Sometime in March of 1969. 

Q What happened when you went down there? 

A I went down to the lower offices and in the 

hallway I met Stuart Steinberg. 

Q Who was Stuart Steinberg? 

A Stuart Steinberg is the Steinberg Junior that I 
testified to before, one of the individuals that was going to 
participate in the purchase of the Elpac stock. 

Q What did you say to him and what did he say to you? 

A We said hello and we started to talk about the 
Elpac situation and he said to aw*What do you mean Elpac 
situation, I never went into the deal.” 






4 
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"Arny told »e that everybody bought the stock." 

q When you aay "Arny" do you mean Arnold Lord? 

A Yes, and from there we went from the hallway into 

his office and he told me that they turned the deal down. 

He told Mr. Lord he wasn't interested in the deal anJ he never 
purchased anything, any shares of Elpac Corporation. 

THE COURT: Let me understand. 

This last bit of conversation you have just 
told me about, namely Steinberg Junior saying "I never purchai ed 
any shares of Elpac," did that take place in Lord's office in 

his presence or not? 

THE WITNESS: No. 

THE COURT: Go ahead. 

q Where did that conversation take place exactly? 

A It tsk place in the offices of Phillips, Appel & 

Walden in the lower level but in the hallway tkat separates 
the individual cffices. 

f 

q After you had the discussion, what did you do? 

A After I finished talking to Mr. Steinberg, I went iito 
Mr. Lord's office. 


Which was where in relation to Mr. SteinbeSj' a 


office? 


On the other side of the hallway. 
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Was Mr. Lord present? 
No, he wasn't. 


Was anyone there? 


Mr. Janes was there. 


to you? 


What did you say to Mr. James and what did he say 


I asked him to please have Amie call me immediate! 


as soon as he hears from him because I have some very bad 
news and 1 an very, very upset and I want to get it straight¬ 
ened out with him. 

y Did Mr. Lord call you? 

A I believe I calledhiro back. 

Q Did you speak to him? 

A Yes, I did. 

THE COURT: The same day or later? 

THE WITNESS: Not the same day,at a later 


date. 


you? 


Approximately how long after? 


A week. 


What did you say to him and what did he say to 


I told him that I had met Stuart Steinberg in the 


hallway in Phillips, Appel & Walden and ha told me he never 
went into the deal and how could you have told me that 


•AiiTusay eitreirr renev nnn^nve 


• i e ^^ue*uem 
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everybody went into that deal in the exact same fashion that 
I went in and he said stop getting excited , yon got your 
stock, didn't you and I said I didn't get my stock. I said 
as a natter of fact, I went down to Phillips, Appel & Walden 
as you instructed me to and the stock wasn't there again 
and I happened to meet Stuart Steinberg by accident to find 
thisthis information out. 

He didn't have time to talk to me, I will hav4 
to see you and explain the whole thing in person and he was 
very busy and that was it. 

0 Did you ever receive your stock from Elpac? 

A Yes, I did. 

Q When approximately did you receive it? 

A Either atthe end of March of 1969 or the beginning 
of April, 1969. 

Q I show you stock certificate nunfcer LD 842 of Elpac 
and ask you if v hia certificate is the one you received? 

A It is. 

Q 1 shew you the transmittal receipt and ask you whether 
or not you received this with the certificate? 

A It is. 

Q I shew you an envelope and ask you whether or not 
this is the envelope in which the certificate and transmittal 
receipt came? 







121a 

rk Gordon - direct 49 

A It is. 

MR. LOEWINTHANs I offer it for identificatior 
as Plaintiff's Exhibit 6, as one exhibit. 

(Plaintiff's Exhibit 6, marked for identifi¬ 
cation. ) 

MR. DEVINE: We have no objection to the 
admission of this series of documents. 

THE COURT: They are received. 

(Plaintiff's Exhibit 6, received.) 

THE COURT: Let me see them, please. 

Can anybody make out the postmark on the 

envelope? 

MR. COOPER: I believe it is March 28, 1969. 
MR. LOEWINTHAN: I have a copy of the 
envelope and the transmittal receipt. 

THE COURT: All right. 

Q After you received the certificate. Plaintiff's 

Exhibit 6, what did you do next? 

A I tried to get ahold of Mr. Burr and Mr. Lord. 

Q When you say you tried to get ahold of them, did yo\ 

call them by telephone? 

A Called them by phone. 

Q What happened? 

A I wasn't able to get to then. I left messages 


eaiivussu mevair▼ eeiiev bam**** m • 






122a 

Gordon - direct 


but never got calls. 


Q Bow many times did you call them? 

A Many, many times. 

Q This is after March 28, 1969? 

A Right. 

Q Did you call Mr. Mann? 

A Yes, I did. 

i 

Q Was Mr. Manni very friendly with Mr. Lord? 

A Yes. 

Q What did you say to Mr. Mann and what did he say 
to you? 

THE COURT: When did you call him? 

THE WITNESS: I called him after I found out 
the information from Mr. Stuart Steinberg. 

THE COURT: You got the stock on or about 
March 28, 1969, March 29, somewhere around April 1st? 

THE WITNESS: Right. 


THE COURT: How much after that was it that 


you called Mann? 


THE WITNESS: I called Mann before that. 

THE COURT: I want to know if you called 
Mann before you received the certificate? 

THE WITNESS: I called Mann after I triad to 
get ahold of Mr. Lord and ha wouldn't call me back and I knew 




26 
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Stuart Steinberg told me he didn't go into the deal — 

THE COURT: You called Mann after you spoke 
to Mr. Steinberg but before you received the certificate? 

THE WITNESS: Right. 

Q What did you say to Mr. Mann? 

A I told him it appeared I was taken because 
nobody went into the deal and Arnie Lord had told me and Mr. 
Burr had told me and nobody else paid any money. 

I asked him if he oould please help me out 
to get ahold of Mr. Lord. 

Q What did Mr. Mann say? 

A He said he will do whatever he possibly can to 
help me. 

Q When did you next speak to Mr. Mann or Mr. Burr 
or Mr. Lord? 

A Sometime about July of 196 ?, I believe. 

Q Who did you speak to? 

A Maybe it was the end of June or the end of July. 

Q Whodid you speak to? 

A I spoke to Mr. Lord. 

0 Is this the first time you had talked to him since 
March 28 when you had received the stock? 

A Yes. 

MX. DEVINE: We object to the question to the 
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extent it include# the assumption that he spoke to Mr. Lord 


on the 28th. 


m COURT: I didn't understand it. He is 


asking him did he speak to Mr. Lord between the 28th and this 


time. 


Overruled. 

q What did you say to him, what did he say to yoo? 

A I told him, Amie, you have to get me my money back 
because this whole deal is very unfair. I didn't go into 
the deal on just selling me the stock. You sold the stock 
in a package. He said, “Irving, I can't talk to you too meat. 
I got involved in a lot of different things. I will do what 
I possibly can to help you,"and the only reason I was even abU 
to talk to him was because he said how I had spoken to him, hi 
knows what the situation is and he will do everything he can 


for me. 


q Did you speak to Mr. Burr on the telephone between 
March 29 and — after March 28? 

A I couldn't get ahold of him. 
q What did you next do? 

A I waited awhile after speaking to Mr. Mann. JT. Man 

r 

said that Arnie Lord is making seme efforts to get me bacT 
Money and to just be patient for a while. I said H<wie, 
it he does it, fin. My patienoe is running out. 


• •W I milt ifII * « OU*TMOU»* 
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I then went up to Mr. Jacob's office, the 
attorney at the original meeting — 

THE COURT: Just hold up for a minute. 

You went to Jacobson's office. When was 

that? 


THE WITNESS: Sometime I believe the latter 

part of 1969. 

Q What did you say to Mr. Jacobson and what did he 
say to you? 

A I told Mr. Jacobson what had happened and 1 found 
out that I was the only one that paid my money and that 

Stuart Steinberg and AdInan and all the others never partici- 

% 

pa ted in the deal and I told him that I needed sobmi help 
becruse nothing is being done for me, and Mr. Jacobson brough 
in lis partner and they spoke about the case and in the last 
mir.ute he said to me, "You know, it appears we won't be able 
to handle it," and I asked him why and he said that they 
handle other stock brokerage accounts and they don't think 
it would be in the best interest of the firm to handle the 
case.' 

I asked him do I have a case or don't I and t! 
said I have a case but they can't handle it and I shook his 
hand and left. 

Q What did you do during the year of 197C, about the 


mr 
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Glpac situation? 


A I tried to get Howie Mann really to assist me in an} 
way I possibly could to get my money back without possibly 
going through Court or through attorneys, but of course it 


never came to pasB. 


Honor. 


MR. LOEWINTHAN: No further questions, your 


THE COURT: Mr. Devine? 

Please for the record identify yourself by 


name and by client. 


MR. DEVINE* Mike Devine, representing the 


defendant Arnold Lord. 

May I ask at this time, your Honor, if the 

Plaintiff intends to call any witnesses other than himself? 

THE COURT: I will not require him to answer 

that. Just proceed with your examination. 

MR. LOEWINTHAN: Your Honor, if I ®ay ask 

this; we have some witnesses standing by. Can I inquire 
if it is possible for counsel to tell us approximately how 1< 
he anticipate, cross examination will be so I can have my 
witnesses here? One of the witnesses,. Mr. — he is an 


attorney 


THE COURT: How about that, Mr. Devine? How 


.wy other coun.el will crow - ex-.ii* this with...? 
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MR. LIPSITZ: We intend to cross-examine. I 
am Steven Lipsitx representing Phillips, Appel £ Walden. 

MR. COOPER: I are Milton Cooper representing 
Burr and I intend to cross-examine. 

THE COURT: About how long do you anticipate 

you will be? 

MR. DEVINE: I think it could be an hour. 

THE CDJRT: Tell your witnesses to come back 

at two o'clock. 

MR. LOEWINTHAN: They are not here, your 


Honor, I have to call them. 


THE COURT: Listen, there is one think I thin> 
you better understand. This case will proceed without delay. 
Tell your witnesses to be here at two o'clock. 

MR. LOEWINTHAN: Can I have a five-minute 

recess? 


THE COURT: You can call there at a quarter 
of one and tell there to be here at two o’clock. I don't 
propose to sit around waiting for these people to arrive 
here. 


MR. LOEWINTHAN: I will do that. 

MR. DEVINE: Would it be all right if I use 

this podium? 


THE COURT: Of course 
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Do you intend to prove something in the way 
of damages or do .you feel you have done that? 

MR. LOEWINTHAN: We will do that, your Honor. 
THE COURT: All right. 

MR. LOEWINTHAN: Also, we are asking — 

THE COURT: You are asking for a rescission. 

I understand that too. 


CROSS EXAMINATION 
BY MR. DEVINE: 


/ 


Q Mr. Gordon, I have put in front of you Plaintiff's 
Exhibit 1 in evidence. 

I would like to ask, if that is a document 
which came out of your files? 

A I can't answer if this came out of my files, but tin 

is a document of this nature. 

Q When you signed the original of that document, did 
you receive a copy? 

A Yes, I did. 

Q Who gave you the copy that you received? 

A Mr. Lord. 


re 




q After you had signed this and it had been notarized 
did Mr. Lord leave the room and have it copied? 

A Yes, he did, I believe. 

Q And he came back and presented you with this copy? 


25 


A 


If it is this copy, yes 
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Q Do you have any other copies of that document? 

A I an not sure. I would have to ask my counsel. 

MR. LOEWINTHAN: Yes, we have copies that 
we gave to counsel for the defendants and I think I any have 
copies here, and we gave the Court a copy. 

Q Do you have the copy Mr. Lord gave you on the day 
on which you signed this? 

A My attorney may have it. 

MR. DEVINE: May I call for its production. 

MR. LOEWINTHAN: There are so many copies, 

I don't know which is the one that Mr. Lord gave me, 
but we have copies of the documents. 

MR. DEVINE: Would you give me all of the 
copies of the document that you have. 

MR. LOEWINTHAN: The defendants' counsel were 
given copies at the EBT and we gave the Court a copy. 

MR. DEVINE: Counsel for the plaintiff has 
given me two copies of the Plaintiff's Exhibit 1, two 
additional copies and I would ask that they be marked as 
Defendant's Exhibit A for identification, as one exhibit. 

(Defendant Lord's Exhibit A, marked for 

identification.) 

Q Mr. Gordon, I am now showing you Plaintiff's Exhibit 
A for identification which is two additional copies of what 
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has been marked Plaintiff's Exhibit 1, in evidence. 

I would ask you to look at Defendant's Exhibit 
A and tell us whether Plaintiff's Exhibit 1 — whether you 
have any other'copies of this document, whether you have 
ever seen any other copies of this document? 

| 

A I may have seen a copy of it, another copy maybe 
at the EBT. 

0 Isn't it true that one of these three copies of thii 
document is the copy that Mr. Lord gave you on July 18? 

A I don't know. 

THE COURT: Do they differ in any way? 

MR. DEVINE: Your Honor, what I am hoping to ihow 

. 

here, is that all of the copies that have ever been produced 
of this docisnent in this case and all of the copies that this 
witness has ever seen are filled in and the only way he could 
have received a filled in copy is if the oopy that Mr. Lord 
left the room and copied was already filled in. 

THE COURT: You are talking about Exhibit 1. 

I think the question rises with respect to Exhibits 2 and 3. 

MR. DEVINE: I believe the testimony was that 


blank. 


he may have signed Plaintiff's Exhibit 1 in 


TBS COURT: Be said it may have beam blank 
and I said it may not have been blank and he agreed with that. 

MR. DEVINE: I wish to show by having all of 


25 
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tbs copies of this in the Plaintiff's possession produced 
that all of the copies he has are filled in. 

Q Do you have any copies of this document which are 
filled in, Mr. Gordon? 

A We may have a copy, if my counsel has a copy. 


copies. 


MR. LOEWINTHAN: I don't have any other 


THE COURT: In any event it is clear, is it 


not, by the time Mr. Lord gave you a copy of Exhibit 1, it wi 


filled in? 


THE WITNESS: Yes. 


MR. DEVINE: Thank you. 


MR. LOEWINTHAN: Would you Honor give me one 


moir jnt to look at my file? 


THE COURT: Yes. 


(Pause.) 


THE COURT: Gentlemen, to direct yonr 
attention to what interests me as I heard the direct testimon 
this man claims he was the subject of a fraud which had at 
least a-, one of its aspects a representation that all the 
people who were at the meeting and who said they were going 
to participate in the purchase of, I believe, the 20,000 
shares of stock did in fact purchase and in reliance on that, 
he paid or caused to be paid by wire the amount of awmey of 
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2 45,000 for the stock in question. 

That basically, it seems to me is one of the 

O 

4 key aspects of this case. That is one aspect. 

The conduct, of course, is, as the witness 

D 

6 tells it of whether or not another aspect of it was misrcpresert- 

7 ations by Mr. Lord or Mr. Burr with respect to 1, the financial 

& situation of the company♦ 2, the delivery of the stock; 3, 

I 

9 the financial prognosis, may perhaps be another aspect of the 

10 fraud that is alleged \ here. 

n That is really what I am interested in and if 

12 there is anything more than that, please go ahead, but I thought 

13 it may just sharpen matters if I tell you what I understand to 

14 be the core of the charge. 

15 MR. DEVINE: I think we will come to that, 

16 your Honor, if you will bear with me. 

17 the COURT: Go ahead. 

18 BY MR. DEVIME: (Continuing) 

„ 0 Would you look «t Plaintiff* Exhibit 1 which i. in 

20 evidence before ycu. 


Would you read the first two paragraph of that 


2 2 statement for the court? 


24 I of 


A "The undersigned intend# to pur^eee 4,§00 

of cosMO stock of Elpac, Inc. from Robert L. Rurr at • 
prioe of $12 and makes the following statements: I h«*e 
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3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


received from the issuer and or the transferror a recent 
financial statement of the issuer and such additional 
information with respect ot the issuer as I hare deemd 
necessary to s^ke an independent evaluation of the bus i n es s 
prospects of the issuer and the fairness of the investment.” 

Q What box is checked of the "Yes” or ”Wo" boxes? 

A The "Yes” box. 

. THE COURT: . Who- checked it? 

THE WITNESS: This was all — I never filled 
anything out on any of these sheets outside of signing them. 

Q Did you read this document before you signed it? 

A I may have read it. 

Q Mr. Gordon, I have put in front of you Plaintiff’s 

Exhibit 3 in evidence in this case. 

With the exception of the $4500 which appears 
on the first line, is it your testimony that there is any 
difference between that Exhibit and Plaintiff’s Exhibit 27 

THE COURT: I believe you said $4500. Did 

you mean 4500 shares? 

MR. DEVINE: Yes. 

A I believe it is the same outside of that one 
deletion. 

Q Isn't it true on July IB you intended to purchase 



25 


4500 shares? 
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July 18? 


Yes. 


Of 1968? 


Yes. 


A Yes, I did intend to purchase 4500 shares. 

q Would you look at the last paragraph on page 1 

which is concluded on the top cf page 2 which states that you 
are purchasing these shares for your sole investment and 
not with a view toward resale, and that the certificate 
which will represent these shares will be so iegended; is 
that correct? 

A As I testified in the EBT, Mr. Lord knew athat— 

Q I just asked you if that was correct? 

A You would have to repeat the question, sir. 

(The question was read.) 

q Is that what th*t paragraph says in substance? _ . 

A I don't believe that paragraph says that. 

q Would you like to read that paragraph? 

A At one time or another I am going to sell those shaiei 

and that is why one of the conditions of the purchase was to 
have the shares registered. 

0 Read that paragraph. 

Tttt UXJWTs uee't reed »t mt lewd. 

Do yon know the difference between investment 
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stock and free trading stock? 


THE WITNESS: Yss. 


THE COURT: When you undertook to buy the 


4500 shares of this stock, did you understand you were buying 


letter stock or investnent stock? 


THE WITNESS: Yes, I did. 


Does the stock certificate which is Plaintiff's 


Exhibit 6 in evidence contain the legend restricting transfer 


which the investnent letter refers to? 


Yes. 


Isn't it true that you violated that restriction? 


And you violated the investnent letter? 


No, I didn't. 


Didn't you resell these shares? 


I never sold — resold these shares. 


Did you purchase these shares? 


I did. 


Did you purchase 4500 shares? 


I technically purchases 4500 shares, yes, 


Didn't you resell thsn?- 


I never resold then. 


Do you still own than? 


A A 


I still have the stock certificate. 
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64 


Q Do you tim the 4500 shares? 

\ 

A I own 3,lOO of the 4500 shares. 

Q Didnl't y^u resell the other 1500? 

A No, I: neisr did. 

Q How did y|»u dispose of it? 

A I never disposed of it. 

Q Mr. Gordoi , if you had 4500 and you now ha»e 3000, 

I think it follows that you disposed of 1500? 

A I think yo\r wording is very poor. We went c«ver thi^ 

\ 


in the EfiT. 

Q What did yc^t do? 

r 

A I got permission frost Mr. Lord to purchase the 


i 


4500 shares of which 3)00 shares would be in my behalf and 150\) 
shares would be other peoples money and when the purchase was 
made, it was made with $15,000 at one time. Idid not resell 

j 

the shares. They came in with me. 

Q I remember you felling us now that you didn't purchase 
4500 shares, you only purchased 3000. 

t 

A I purchased 4500 shares of Elpac stock. 

Q How did you dispose of 1500? 

' 

A I never disposed of 1500. 

U Do you still own 4500? 

A I set the posessor of a certificate of 4500 shares 
in Elpac stock. 


r 
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You don'*- own 4500 shares? 


A Other people have »n interest in that 4500 ahares. 

Q Does Nr. Irving Levitt own 500 sha.rea of Elpac? 

A That ia correct. 

Q Are those 500 shares part of the 4500 which you alleg 
you purchased? 

8 A Be has an interest in the 4500 shares. It cost his 

9 $5,000, the exact cost of 500 shares at the tine I purchased 

10 the 4500. 


Did he purchase that interest? 

I purchased it along with hie the 4500 shares but I 


put it all in sty nose 


Does Ira Jacobs have an interest in 150 shares of 


your 4500 shares? 


That is correct. 

Does Henry Tapper have an interest in 500 shares? 

•/ 

That is correct. 

Does Mrs. Esther Jacobs have an interest in 550 share 
That is correct. 

Isn't it true that they jointly own 1500 shares? 

They have an Interest of 1500 shares. 

As owners, la that correct? 

MA« LorwiNTHAM i If your Honor please, I 


object to this line of questioning. 
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facts. 
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THE COURT: Sustained. Let us get at the 


I understand you bought 4500 shares, is that 


THE WITNESS: Yes. 

THE COURT: You caused the funds to be with¬ 
drawn from you bank account, $45,000 to be wired to California, 




is that correct? 

THE WITNESS: Yes. 

THE COURT: I understand the substance of you 
testimony here to be that these various people — I beg 
your pardon — that 3000 of those 4500, that you in effect 
paid $30,000 for the purchase of these shares? 

THE WITNESS: Yes, that is correct. 

THE COURT: And the remaining people paid 
$15,000 toward the payment of the balance of $45,000? 

TnE WITNESS: Correct. 

THE COURT: The shares were taken in your nam« 
THE WITNESS: Yes. 

THE COURT: With the consent of the people wh< 
paid the $15,000, is that correct? 

THE WITNESS: Thet is correct. 

THE COURT: And that is where matters stand 

at the prasent time? 
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THE WITNESS: Yes. 


THE COURT: Go ahead. 


Is it your testimony that you first heard of Elpac 


Inc. from Howard Mann? 


A Yes. 


Is Howard Mann a client of yours? 


A Yes; he is. 


For how long has he been a client of yours? 


A Many years. 


Q Was he active in the stock market in 1968/ 


I believe so. 


q in 1967 and 1968, were you familiar with Mr. Mann’s 
securities transactions? 

A At the end of the year we would recap his trans¬ 


actions, yes. 


For the purpose 


of preparing his tax returns, is 



that correct? 


That is correct. 


During 1967 and 1968, Mr. -ann was a very suzcessfu] 


investor, wasn't he? 

MR. LOEWINTHAN: Objection. 


THE COURT: Sustained. 
Do you know if Mr. Mann was a 


successful isvastor 1 


1967 and 1968? 
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MR. LOEWINTHAN: Objection. 


THE COURT: I will permit it. Go ahead. 


What was the question? 


THE COURT: Do you know whether in 1967 and 


1968 Mr. Mann was a very successful investor in the stock 


market. 


What do you mean by very successful investor? 


That he realized profits in those endeavors. 


Are you taling about one hundred dollars, ten 


thousand dollars, a million dollars? 


Tell ub how much he realized, if you know? 


MR. LOEWINTHAN: Objection. 


I don't think I am at liberty to divulge it. 


THE COURT: I will permit it. 


I don't know how much profit he made in the year 


1967 and 1968. 


You respected him as a security investor, didn t 


you? 


When you say respected him, he was a trader, like 


anyone an he was an investor. 


You respected his jud^aent and his performance. 


didn't you? 


As much as I would respect any other person. 


In May of 1968, had Mr. Mann purchased securities 


A, 


25 


Q 
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2 

of Elpac stock in a private placement? 



3 

A 

I don't know if it was in May of 1968. 


4 

Q 

In the spring of 1968? 


5 

A 

Sometime in 1968. 


6 

Q 

When did you learn of Mr. Mann's purchase? 


7 

A 

Sometime in June of 1968 when I met him in Las Vegaa 

e 


8 

0 

What did he tell you about that purchase of Elpac 


9 

stock which he had made? 


10 

A 

He said he purchased 5000 shares of stock at 


11 

ten dollars a share for $50,000. 

| 

I 

12 

0 

What more did he tell you? 

l 

13 

A 

He went out to the plant to visit to see how the 



14 

plant was doing, what type of physical plant it was and it 



15 

appeared 

to be a very, very good deal. 



16 

Q 

Did you know at that time that in the private 



17 

placement Mr. Mann had purchased at a substantial discount 



18 

from the 

market price? 



19 

A 

Which time? 



20 

0 

When he first told you cf his purchase? 



21 

A 

He didn't tell me what the market price was on 



22 

that day. 

• 



23 

0 

Did you know from him that he had purchased at a 



24 

discount? 


j 

25 

A 

Not at that time. 

• 



. 

J . 
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Q When did you learn that? 

A When we were discussing the amount of dollars T 
would have to pay. 

Q What did he tell you? 

A He told me that the price was about 15 or 16 dollar!i 
and he paid ten. 

q Did he tell you whether he received investment stock, 
lettered stock, in the private placement? 

A He told me he bought insid* stock. 

0 Inside stock? 

A Right. 

Q Did you understand that to mean restricted stock? 

A Yes. 

q Did Mr. Mann tell you who any of the oter investors 
were in the private placement in the spring of 1968? 

A If it was May of 1968, he told me there were two folds 

and another large buyer, a big investor, an individual. 
q Did he tell you the names of the funds? 

A I don't remember them. 

Q Did you consider them to be large and substantial 

funds? 


One of the funds I knew the name of> 
Might it have been Value Line? 











T 
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A Possibly that was the name. 

0 Do you know who the large institutional investor, 
the third investor he mentioned to you was? 


Did he tell you it was? 

He mentioned soma name but it didn't rine a bell. 


told me it was an individual that bought quite a size for 


one man. 


10 Q Did you consider it significant in June of 1968 

11 that institutional investors had invested in Elpac Stock in 

12 the private placement in the spring ? 

13 A Yes. 

14 0 Did you consider that a favorable factor in evaluati 

15 Elpac as an investment? 

16 A Yes. 

17 Q Will you tell us again when it was that you first 

18 spoke to Arnold Lord with respect to Elpac, excluding the 

19 Las Vegas conversation, the first time after that? 

20 A When I got back to New York, a short time after 

21 I got back, maybe a week. 

22 0 You had already spoken to Howard Mann about Elpack, 

11 hadn't you, nt that time? 

M A 1 believe so. Howard had celled me. 

as I! g Wasn't it at Howard Wear's request that Arnold lord 


1 
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called you? 


A That is correct. 

Q Hadn't you asked Mr. Mann to have Mr. Lord call you? 
A I asked Howard if he could talk to Mr. Lord to see 
if he could ift me into any shares that may be available on 
the next sale. 



At that time you were desirous of purchasing Elpac 


stock? 


Yes, I was. 


q It was for that reason that you asked Mr. Mann to 
have Mr. Lord call you; is that correct? 

A In effect. 

q When Mr. Lord called you, he told you that the privet 
placement in the spring was completely sold, isn't that so? 
t A Which one are you referring to, the one that had 

already been sold that Mr. Mann had purchased? 

Q Yes, the private placement in which Mr. Mann had 

participated. He told you that was fully sold? 


We didn't even talk about that one. That was never 


brought up. 


q Did he tell you whose shares might be availakie for 

purchase at that time? Did Mr. Lord tell you? 

A Mr. Lord told me that there was somebody that has 

either dropped out or going to drop out and there could be 
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some for me. 


Q Did you understand at that time he was referring to 
private placement in which Mr. Mann had purchased? 

A I didn't understand that. I understood it to be 
a new placement that he was making. The other one, I assumed, 
was completed. 

Q Isn't it true that at the first time, the first occa¬ 
sion when you spoke to Arnold Lord, you had already decided to 
purchase Elpack stock; isn't that so? 


A No. 


Q I would like to direct your attention now to 
the 20,000 share block which I believe you testimony is, was 
discussed at a meeting in June at Mr. Steinberg Senior's 


office. 


Do you recall that? 


Yes. 


Q At the time of that meeting, who did you undemfcand 
were to be the purchasers of that block? 

A Mr. Steinberg, Jr., Mr. Adlman, myself, two 
gentlemen .from Philadelphia. 

Q Do you know the names of the gentlemen from 
Philadelphia? 


25 


0 


No, I never got those gentlemen's names. 

At the time of the meeting in June of 1968, did you 
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know their names? 

A They mentioned their 
wrote their names down. 


cross 


74 


names and I believe the attorn* 


y 


Q Did you at that timetaow who they were, what their 
occupation was? 

A I didn't. 


Q Did you know what kinds of investors they were or 
even if they were investors? 

A 1 was told that we were the investors to participate 
for the total of 20,000 shares and that was the purpose of 
the meeting. 

Q Did you know what the investment experience had 
been of these two gentlemen from Philadelphia? 

A I didn't know these people at all. 

Q Did you know Mr. Steinberg, Jr. prior to the 

June meeting? 

A No. 

Q Did you tow his father prior to the sweting? 

A Never met him. 

Q Did you know Mr. Adlraan prior to the meeting? 

A No. 


25 


Q Did you know at the time of the meeting or during 
the meeting, did you learn what that was, what the occupation! 
of those threee gentlemen was, Mr. Steinber, Sr., Mr. Steinbe: 
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Jr. and Mr. Adlman? 


Yes. 


Q what occupations did you understand at that meeting 
they were engaged in? 

A Mr. Steinberg, Jr. was a stock broker working for 
Phillips, Appel fc Walden. Mr. Adlman was also a stock 
broker working for Phillips, Appel & Walden and Mr. Steinberg, 
it appeard to me was either management or real estate managers nt 

or bom sort of that business. 

q At the time of the meeting in June of 1968, did you 
know what the investment experience of these three gentlemen 
had been prior to that time? 


q At this meeting in June of 1968 and in the weeks thiit 
followed, did you consider it important that the 20,000 share 
block be dully purchased? 


Yes. 


THE COURT: At that meeting, did Mr. Steinberg, 


Sr. say he was going to buy shares? 


THE WITNESS: Not that I remember. It was hii 


son. 


THE COURT: What did his son say? 

the WITNESS: His son was one of the partici¬ 


pants, a buyer of a large block of stock. 








T 
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that he was going to take something around 9,000 shares? 

THE WITNESS: In dollars, it was close to 
double of mine. In other words, mine was 45, his was 80, 90 
thousand. It was a big amount. 

THE COURT: He was going to take 80or 90 
thousand dollars? 

THE WITNESS: Right. 

THE COURT: How about Mr. Adlman, do you 
know how much money was involved? 

THE WITNESS: No. I don't remember either 
about the fellows from Philadelphia. 

Q I take it from your testimony you felt it was 
important that the full block of 20,000 shares be purchased 
because you wanted to feel that others were making the same 
investment decision you were making; is that correct? 

A Not only for that reason, but also Mr. Lord and 
Mr. Burr stressed the point they weren't going to peddle 
this, two thousand, a thousand shares *t a time. This was 
a 20,000 share block and that was the purpose of the meeting, 
so that the total shares would be sold or they are not 
going to sell any piece of it in small pieces. 

Q You really didn't know anything about the other 
individuals? The importand thing in your mind is that this 
block bv sold as a block, is that correct? 
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A The reason why it was importand to me because what 
developed when I went down to the meeting, there was a 
lawyer by the name of Mr. Jacobson and he was very well 
versed, he appeared to me and he impressed me that he knew 
what he was talking about and when he laid the ground rules, 
it was importand that we conform to those ground rules and 
everybody go in on that basis and that was importand to me, 
not whether they sold it to anybody else. 

THE COURT: Please read the last answer. 

(The answer was read.) 

Q Isn't it true that that 20,000 share block was in 
fact sold? 

A I don't know. 

Q Oo you have any basis for believing that it was 
not sold? 

A I can't honestly answer that question. I have 
no knowledc;^. 

Q Isn't it true in fact that an institutional 
investor took those 20,000 shares? 

A I don't know. 

Q Isn't it true that the institutional investor which 
purchased those other 20,000 shares in fact paid more than 
you paid? 


I 

I 


! 

I 




i 


i 

! 


I 


A 


How would I know? I have no knowledge at all 
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Q Isn't it true that in fact they paid more than you 
paid after you paid? 

A I have no knowledge. I don't even have knowledge 
of the sale. 

THE COURT: Mr. Devine/ I constantly charged 
juries up to and including Monday of this week that one 
is to draw no inference from the mere asking of questions, 
so I am drawing no inference from the series of questions 
you are asking. 

Q Mr. Gordon, what was the open market price of 
Elpac common stork in June of 1968? 

A I am not too sure. I think it was somewhere 
between 16 and 18. I am not positive. 

U What was it in July of 1968? 

A It may have been 18, 19. 

Q Did you check on the prices during those months? 

A Not really. It was told to me by Mr. Lord. I 
checked on it after I purchased the stock. 

Q You didn't even consider it important, did you? 

A Not until I paid my money. 

Q And you paid $10 per share? 

A That is correct. 

Q Did you know the price in August of 1968? 


THE COURT: Was this an over the counter stock? 
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THE WITNESS: Yes. 


THE COURT: You mean the price of the bid 


and asked, the price in the pink sheets? 


MR. DEVINE: Yes. 


Did you know the price in the pink sheets in August 


of 1968? 


A No. I can only tell you what Mr. Lord told me. 

Q It wasn't importand to you then either? 

A It was importand and Mr. Lord told it to me. Why 
should the man lie? 

THE COURT: Did the stock bid and asked 
appear in the New York Times or Wall Street Journal? 

THE WITNESS: I don't think so. I never saw 
it in the newspapers in New York. I think it was traded 
on the west coast. I never did see it. 

0 What was most importand in your mind in July and 

August of 1968 was that you purchase at the same price as 
Howard Mann; isn’t that correct? 



A Not really. 

0 Didn't you originally agree to pay $12 per share 
for thi3 stock? 


A That is correct, sir. 

0 Wasn't it reduced to $10 per share? 


Yes, it was. 


25 


A 
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Q Why was It reduced? 

A Because I believe Mr. Steinberg negotiated it out. 

Q Steinberg, who? 

A Junior. 

Q Negotiated that out? 

A That is right. 

Q Who did he represent in that negotiation? 

A The total group, whoever was going to go in on 
the 20,000 shares. 

Q He negotiated it from 12 to ten on behalf of the 
group? 

A I assume so because when I got the telegram for 
$10 a share, I assumed that was the price that everybody was 
MYing. 

Q You assumed it. Did you have any basis for believ¬ 
ing it at the time you got that telegram? 

A Mr. Steinberg I believe was talking about this to 
Mr. Burr and Mr. Lord in the office, I believe, they were 
trying to get the stock down from twelve to ten. 

Q What is the basis of your believing that? 

A I believe that there was conversation, if my memory 
serves me right, although the twelve dollar number was not 
going to deter me if it had to be twelve. 

Q if it had to be twelve, you would have purchased 






J 
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at twelve? 

A That is correct, if the group went in and everythine 
was all right. 

Q When did this negotiation of the price occur? 

A I don't know when it took place. In othe* words, 
all I can tell ;you is what was said. He was trying to get 
it down. I wasn't with him. He saw Arnold Lord whenever 
he was in town, whenever he was in his office. I ween t 
that close to these people. 

Q When did you authorize Mr. Steinberg, Jr., to act 
for you? 

A I never really authorized him to act for me, at 
any time. We just had an unde Standing and we walked out of 
Mr. Steinberg's office and in the hall way after going out, I 
spoke to Stuie and I said, "Stuie, whatever the expenses are, 
as far as the legaL expenses go, I think we should all split 
it in proportion to the shares we are purchasing to the 
total;and he agreed and we sort of became partners in the 
deal or an understanding that we were together. 

Q Would you look at Plaintiff's Exhibit 3 — 

THE COURT; You said you were going to split 

legal expenses with Stuart Steinberg? 

THE WITNESS; The total group would be splitinc 

the legal expenses. 




25 
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THE COURT: But you had thAt conversation? 

THE WITNESS: With Stuart Stsinbsrg. 

THE COURT: Was that on the day of this meetin 


in his father's office? 

THE WITNESS: Right. 

Q Would you look at Plaintiff's Exhibit 3 which is 

in evidence, I believe it is in front of you. 

In particular, would you read the first full 

paragraph on page 2 to yourself, please. 

Doesn't that paragraph make it a condition 

the 

precedent to your purchase that the consent of/California 
Commission of Corporations be obtained to the purchase that 
you were going to stake and that if that co n se n t wes not 
obtained within 21 days, you had a right to terminate the 


agresment? 


for itself. 


MR. LOEWINTHAN: I Object. 

THE COURT: Sustained. The document speaks 


Q Did you ever terminate your agreement to purchase 
pursuant to the first full paragraph of the second page of 
Plaintiff's Exhibit 3? 


Q You transmitted" your alleged payment for these 
shares of stock subsequent to 21 days after you signed this 
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letter; isn't that so? 

Would you read to yourself the second full 
paragraph on the second page of Plaintiff's Exhibit 3 in 
evidence? 


Did you ever ask to enforce the 14 day conditi> 
precedent that is stated in that paragraph? 

A I asked Mr. Burr and Mr. Lord. Mr. Burr had 
promised that he would get a personal guarantee that the 
stock would be registered not later than April 30 of 1969. 

MR. DEVINE: I aove to strike that answer 


n 


as not responsive. 

THE COURT: Overruled. 

Q I ask you again, Mr. Gordon, did you ever cancel 
this contract pursuant to the second full paragraph of the 
second page? 

A I never made any attempt to cancel the contract. I 
went through with what I thought was the deal. 

Q And more than 14 days after you signed this letter, 
you paid for the stock? 

A That is correct. 

Q In June of 1968, how much profit did Mr. Burr tell 
you that the company was going to make in July? 

A He didn't say how much profit. He said the company 


had turned the corner in June of 1968 and in July of 1968, 
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ths company would make a profit. 

Q August of 1968, how much did hs tsll you ths company 
had mads in profit for July of 1968? 

A Hs didn't stats a number. Hs just said ths company I 

was making a profit. 

Q Did you ask him ths numbsr? 

A I asksd him for a financial. 

Q Isn't it trus that Plaintiff's Exhibit 3 rscitss 
in sub paragraph C of ths first pags that you had alrsady 
received ths financial sta t s msn t of ths company? 

A You ars talking about two different financials, 
numbsr ons, but that financial I nsvnr rsosivsd, Aftihsr. 

q isn't it trus you signsd a lsttsr that statsd that 
you had alrsady rsosivsd that financial statsmsnt? 

A I signsd a lsttsr but thsrs ars many things in hsrs 

f/ 

that arsn't propsr, as you statsd. 

q was it your practics in July of 1968 to sign 
lsttsra that wsrsn't trus? 


A Whan I signsd thsm it wasn't a qusstion of an untrwsh. 
I did it on s friaadly basis and it is trus I did want to gst 


into ths dsal and hs assursd as this is ths routine. 

Q In your experience as an acooustanft, how long doss 
it taka to prspars a S-l for filing with ths Securities and 


Exchange Commission? 
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A I haven't any idea. I never prepared a S-l. 

Q Did you testify earlier in the week you had prepare* 
certified statements for inclusion in a s-l? 


A I believe you have it wrong. 

Q Did you ever certify financials, financial statemen 
for inclusion in a S-l? 

A I believe I never did. 

Q Would you accept the proposition that a S-l takes 
several months to prepare? 

A I can't tell you how long it take to prepare. 

Q Do you know what a S-l is? 

A I know of a S-l. 

0 For your Elpac stock to be effectively registered 
as of April 1969, when did you expect work on the registratioi 
statment would commence? 

A 1 assumed they would do it in the re g ular course 
of business as soon as this transaction took place. It wa* 
Nr. Burr's obligation to produce it which he premised. 

Q Did you ever check to eee whether such a statement 
was being prepared? 

A Did I ever see it? 

0 Did you ever check to see it was being prepared? 

A All I can tell you what was said to me by Nr. Burr 

and Mr. Lord, that it takes tine and they are processing all 
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these papers. 


Q Did Blpac maka a profit or a loss in 1968? 

A i don't know. 

Q Did thay maka a profit or a loss in August of 1968? 

A I can't tall you. I can tall you that it was told 
to aa thay mada a profit but I never saw a financial to 
varify it. 

0 Whan did you find your fila which ralataa to Elpac? 

A i didn't find a fila. I found many things all over 

0 Whan did you find it? 

A Just the othar night. 

Q Last night? 

A Monday night or Tuasday. 

Q Following the conclusion of our deposition, is 

that correct? 

A As you know, I was looking for than all tha time. 

Q Did you find any of tha documents which ware 

included in the notice of that deposition for production at 
tha hearing? 

A You hare the telegram, tha original of tha telegram 
you asked for production of. I believe I brought soma othar 
P«P«rs that were aakad. 

Q Ware any of these things called for in tha notice 
of the deposition? 
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I believe so, yes. 

MR. DEVINE: May I ask for their production 


now? 


MR. LOEWINTHAN: Tell me what you want? 
MR. DEVINE: Those things that are listed 


in the notice of depostion. 


THE COURT: Let us proceed. I will not waste 


time with that. 


MR. DEVINE: Withdrawn. 

q Mr. Gordon, I want you to be very clear now. 

Did you call Mr. Lord? Is it your testimony 
you called Mr. Lord in January of 1969? 

A In or about that time, yes. 
q Where did you call him? 

A Excuse me? 

q At what phone number or what place did you call him. 
A I either called him at his office at Phillips, 

Appel or if th.y told «. he we. in California. I nay have 

called him over there. 

q Did you call him in March of 1969? 

A I believe so, I believe I did. 

0 Did you call him at the offices of Phillips, Appel 


i Waldso? 


I may rverve. 
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Q You may have or you did? 

A I balieve I did call him at tha baginning of March 

of 1969. I think that is tha time I want down to pick up 
my stock. It may have bean in February, the latter part of 
February. 

Q It was February or March, you are certain of that? 

A Yes. Sonetime around than. 

Q And you called him several other timee at Phillips, 
Appel 6 Walden in 1969, isn't that your testimony? 

A That is correct. 

Q Isn't it true that Mr. Lord left the employment of 
Phillips, Appel 6 Walden in Nevember of 1968 and isn't all 
of your testimony false in that regard? 

A It is not false, because Mr. Lord got messages at 
Phillips, Appel and Walden from Mr. James way into 1969, 
the latter part of the year. >, 

Q Didn't you testify you talked to him while he 
was at Phillips, Appel & Walden in 1969? 

A I may have spoken to him once at his office, in 
Phillips, Appel & Walden. He may have been visiting or he 
may have called me, but he said he was at the Phillips, Appel 
office at the time I had to go down and pick up the stock. 

Q When did you graduate from St. John's University? 

A I believe September 1905. 
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Q 

A 

Q 

A 

Q 

A 

Q 


When did you bsgin practicing public accountancy? 

I worked for accountants for years. 

When did you begin? 

While I was going to college, 
by whom were you first employed in public accounting? 

I couldn't tell you the name. 

Have you bpen a public accountant for sosm 28 


years now? 


A Approximately. 

Q Can you tell the Court very briefly what kinds of 
natters you worked on as a public accountant during those 
28 years? 


MR. loewiNTHAN: Objection. I don't think 


it is material. 

THE COURT: I will permit. 

A Tax matters in the regular course of audits, in 
the regular course of preparing financial statements. 

q At some point in time, did you become self-employed'’ 

a 

A Yes. 

Q When was that? 

A About 20 years ago, I assume, «#?*>• 22. 

0 You warm salt-employed as an accountant, 1 take it7 

\ night. | 

t, and you have beer, oentlmieesly self‘employed •• 
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accountant? 

A Yes. 

Q During thosa yaars, have you had associates working 
for you? 

A Yes. 

Q In your practice, you have reviewed balance sheets 
and profit and loss statements? 

A Yes. 

Q You have prepared documents like that? 

A Yes. 

Q You know how to read them and interpret them? 

A I feel I do. 

Q Do you have any corporate clients? 

A Yes. 

Q Have you conducted audits of corporate clients? 

A Yes. 

Q Do you audit any manufacturing concerns? 

A Yes. 

Q Did you ever invest in stocks and bonds prior to 
your investment in Elpac? 

A Yes. 

Q When ffer the first time did you make an investment 
in securities? 

MR. LOEWINTHAN: Objection. 
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THE COURT: Overruled. 

A I can't be sure of the date. 

Q jt yeas back many years? 

A I would say possibly 1957, maybe before. 

Q 1957? 

A *57 or before. 

Q In 1957, did you have a brokerage account in any 
brokerage firm? 

A Yes. 

Q How many did you have in 1957, if you can recall? 
A Maybe 1. 

Q Prom 1957 until the beginning of 1967, a ten year 
period, did you make investments in securities? 

A From time to time. 

Q At the beginning of 1967, how much did you have 
invested in securities? 

A Not very much in the beginning of 1967. 

Q How many brokerage accounts did you have at that 

time? 

A At the beginning of 1967? 

Q Yes. 

A Maybe 1. 

0 At whet firm? 

A Allesandrini £ Company. 
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q Were any of your accounts, or was this account at 
Allesandrini & Company in 1967 a margin account? 

A No. 

Q At the beginning of 1968, how many brokerage 
accounts did you have? 

A I may have had two or three. 

Q At what firms? 

A I had a broker who was moving from one brokerage 
firm to another and I think I had an account at White & Co. 
for a period of time; Hertz, Neumark. I may have had an 
account — I still have the account at Allesandrini. 

Q Did you transact securities business in those 
accounts in 1968? 

A I believe so. 

Q How much did you have invested in securities during 

1968? 

A 1968 I would say about one-hundred thousand. 

Q Have you brought with you today the statements of 
your brokerage accounts during 1968? 

A No, I didn't. 

Q Have you been able to find them? 

A I couldnt find t> mb. 

q How active a trader would you say you were in 1968? 


A 


I wasn't an active trader. 
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Did you trade on a dally basis? 

No. 

Did you have any margin accounts during 1968? 

I may have. 

Did ybu have any margin transactions? 

I may have. 

You know whfc a margin transaction is? 

Yes. 

Will you tell us vhat your understanding is? 

MR. LOEWINTHAN: Objection. 

THE COURT: We all know what margin transaction 

ahead. 

Did you purchase any over the counter stocks in 

Yes, I did. 

Other than Elpac? 

Yes. I did. 

How many, do you recall? 

1 can't remember. 

Do you recall the names of any of them? 


A I may have purchased — I am not too sure if it 
was 1968, Liberty Leasing, Cassette, Jamaica Telephone. I 
am sure there were other securities. 


MR. DEVINE: I have no other questions. I 
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City, 10018,” 

Q Phillips, Appal t Walden at 469 7th Avenue Naw York 
City, is that where Mr. Lord maintainad his offica? 

A I don't know if 469 is tha address but his offica 
was within tha offioas of Phillips, Appal fc Walden in the 

I 

lower level. 

Q Is that on Seventh Avanua? 

A I believe so, yes. 

j 

Q Did anyone else aver tall you that Phillips, Appal 
& Walden was in any way participating in tha private sale 
of Mr. Burr's stock to you? 

i 

A NO. 

0 Did anyone aver tell you, or do you know whether * 

i 

-Phillips, Appel & Walden or Arnold Lord received a commission 

I 

in connection, or anyr- payment in connection with the sale 
by Mr. Burr of the stock to you? 

A I don't know if ha got any money. All I do know ia 
ha was making something on tha deal that was none of my 

t 

business. 

* 

Q Who, Mr. Lord was snaking something on tha deal? 

A Yes. 

Q What was Mr. Lord making on the deal? 

! 

A He told am ha was going to have a big interest 


in tha Elpac Corporation. Ha was going to be put on tha 
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board and he was going to be retained as an advisor at a 
very handsome salary. , t 

Q Is that by reason of this particular transaction? 

A I don't know if it was this transaction, but I have 
to assume it is by reason of many transactions, one that 
came before, and what he was going to do for the corporation. 

Q ilave you ever had any conversations with any 
officer, director or person whom you knew to be a shareholder 
of Phillips, Appel k Walden in connection with the stock of 
Elpac? 

A I really don't know who was a director or a 
shareholder in Phillips, Appel. 

Q Any person whom you knew to be an officer, director 
or shareholder? 


Q Do you know when Arnold Lord's employment with 
Phillips, Appel k Walden was terminated? 

A Yes, I do. 

Q When was that? 

A I found out today. 

Q When was that? 

A I believe the attorney spoke about it this morning 
and said that he left, if I am correct, sometime in November 
of 1968. 
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Q You havs testified that yau made telephone calls 

to Arnold Lord after that date, is that correct? 

) 

A That is correct. 

Q And you called Phillips, Appel & Walden? 

A That Is right. 

Q When you called Phillips, Ap t .1 & Walden, did the 
switchboard operator answer the telephone? 

A A girl answered the phone. 

Q And you would ask for Arnold Lord? 

A That is right. 

Q Then what would happen? 

A She would »~y either wait a minute, he is busy 
or he is not in. 

Q I am talking about early in 1969 or at any tia» 
after November 1968. 

A This is what would happen. 

Q They never told you that he was no longer working? 
,A That is correct. 

Q You have testified, I believe, that in March 1969 
you went to the offices of Phillips, Appel fc Walden and you 
spoke to Mr. Stuart Steinberg, Jr. at that time? 

A That is correct. 

0 And you said you were going to see Arnold Lord, 


1 believe, is that correct? 
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A I said I was going down to pick up my stock and 

i 

I was going to see Arnie Lord. 

Q Did you expact to sea Arnold Lord at that time? 

A Certainly. 

Q Did Mr. Steinberg tall you at that time that Mr. 
Lord was not working with Phillips, Appel 6 Walden? 

A No, he didn't. 

THE COURT: Do you know whether or not Mr. 
Steinberg was still working there at that time? 

THE WITNESS: Yes, he was. He took me into 

his office. 

Q when you attended the meeting in June of 1968 at 
which were present you testified Mr. Steinberg, Jr. and 
Mr. Adlman, can you testify that Mr. Adlman and Mr. Steinberg 
Jr. were employees of Phillips, Appel & Walden? 

A That is correct. 

U Who identified them to you? 

A They told me so. 

Q Did each person stand up at the meting and 
identify himself? 

A No. We were taking on the inside. In fact in 
the inside, in the room, I think it was Stuie Steinberg who 
said he works for Phillips, Appel and Mr. Adlman works for 
Phillips, Appel and so did Mr. Lord, or Mr. Lord said it. 
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Somebody said it. Mr. Lord may have said it that these 
gentlemen wortad with him. 

Q Did Mr. Steinberg represent to you at that meeting 
that he was representing Phillips, Appel & Walden? 

A No. 

Q Did Mr. Adlman at that meeting represent to you 
that he was representing Phillips, Appel fc Walden? 

A No. 

0 As far as you know, Mr. Adlman and Mr. Steinberg 
were there strictly for the purpose of investing in Elpac 
for their own account, is that right? 

A That is true. ^ 

Q You testified that in December 1968 you spoke to 
Arnold Lord and Arnold Lord told you the stock was at 
Phillips, Appel & Walden? 

A That is correct. 

Q Was that telephone call with Mr. Lord — was he at 
Phillips, Appel & Walden when he told you that? 

A He may have been. 

Q You don't know? 

A I am not sure. 

Q Did you call him or did he call you? 

A I was calling quite regularly to try to gat ahold 

of him. It may have bee a call back to me or I called him 
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and got hi*. 



Q Than you went down to pick up your stock and it 
was not there, is that correct? 

A That is correct. 

Q And you spoke to a receptionist, I think you said 
a young lady? 

A A girl upstairs, on the street level. 

0 Did she direct you to speak to anyone who was an 
officer, director of Phillips, Appel & Walden? 

A She called on the telephone and whoever that person 
was that she spoke to, made sosie sort of inquiry and said 
that stock was not available. 

THE COUKTs Did that young lady tell you that 
Mr. Lord was no longer employed by that firm? 

THE WITNESS: No, she didn't. 

Q Your meeting with Mr. Steinberg was in March 1969, 

I believe you testified and that took place at Phillips, 

Appel & Walden, is that correct? 

A That is correct. 

0 Did you feel in March of 1969 that you had been 
defrauded in the purchase of the 4500 shares of Elpac common 
stock? 


A Before or after talking to Mr. Steinberg? 


25 


0 


Before. 
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Q You had no indication? 

A No. I knew they didn't live up to everything they 
promised but I didn't feel I was defrauded. 

Q Isn't it true, Mr. Gordon, that your deposition 
was taken in this action on April 5, 1973? 

Are you aware of that, that your deposition 
was taken, I believe on Thursday April 5? 

A Yes, I recall that. 

Q Do you recall being asked the following question: 


"When did you 


to believe what you have 


alleged in paragraph A?" 

And you gave this answer: 

"This is quite some time after the deal had 
all been — I signed the papers and I was now looking 
for the stock. I went down to Phillips, Appel and Waldei 
to get ray stock and I was told, Mr. Lord told wm ray 
stock was down there and I went down there. This is 
quite some time after. 

"Q When? 

"A In the year 1969 or 1970. Maybe 1970. 

"Q Carry on. 

"A I found out by accident. 


25 


"Q What did you find out? 
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"A I casts down to Phillips, Appal's offics to sss 
Mr. Lord and I met one of the gentlemen that was supposec 
ly in the deal. He recognized me and came over to me. 
lie said 'How are you?' I asked him how everything was 
going. I brought up the point and said, "Boy, we 
really got taken on that Elpac deal.' He said "What 
do you mean, we never went into the deal.' 

"Q Who were you talking about? 

“A This is Mr. Steinberg." 

Isn't it true in March of 1969 that you 
believed you had been taken in this Elpac deal? 

A You misunderstand what I was referring to; that the 
£tock never materialized or got to the point that Mr. Lord 
said it would, but in terms of taken, we made a bad invest¬ 


ment. 


q You realized $>y that time you had made a bad invest¬ 


ment? 


A It was a ba . investment at that time. 

Q Did you knr'/ what the price of Elpac common stock 


was in 1969? 


A No, I didn't. 

0 It didn't interest you at the time? 

A I know I couldn't sell it and I couldn't get any 

of the papers so it didn't mean anything i£ the price was 
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high or low. 

q in June of 1968 when you first became interested 
in purchasing Elpac common stock, were you aware that the 
stock would be purchased in the open market? 

A That it could be purchased? 

Q Yes. 

A I was told it was a public corporation. 

q I believe you have testified that you had either 
one or more brokerage accounts in June of 1968? 

A That is right. 

Q Did you have an account at Phillips, Appel 6 Walden 
at the time? 

A I don't believe so, no. 

Q Were you aware that if you had wanted to, you 
could have asked Mr. Lord as a registered rep to open an 
account for you at Phillips, Appel k Walden and purchase 
Elpac common stock in the open market? 

A Certainly I was aware of that. 

Q You did not do it, did you? 

A No. 

Q Did you ever purchase or sell any shares through 
Phillips, Appel k Walden? 

A Does that mean at all times? 

q Any time. 


b 
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Yes, I did. 


Q Isn't it true that the only transaction that you 
ever had at Phillips, Appel & Walden was that you caused to 
be delivered in December of 1969, one thousand shares of 
Great American Industries, Inc.? 

A That is not true. 

Q Do you recall ever delivering those shares to 
Phillips, Appel fc Walden? 

A I believe the shares were delivered. 

q Do you recall what happened to those shares? 

A I got them back. 

Q Would that have been on or about January 12, 1970? 

A I can't tell you the exact date. 

Q Do you remember why you caused the shares of cjreat 
American Industries to be delivered to Phillips, Appel fc 
Walden? 

A It was a transaction that was going to be handled 
through Phillips, Appel & Walden. I think it was a new stock 
and they asked me to open an account and I think I sent the 
shares down to open an account and put through a transaction. 

q Who was your registered representative? 

A I really don't even know. 

Q could it have been George James? 

A George James was associated with Arnold Lord. 
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0 Ha shared an office with Arnold Lord? 

A Prom what Mr. Lord told me, they were more than just 
sharing an office. It possibly could have been that Mr. 

Janes handled that transaction. It possibly could have been 
somebody else. 

THE COURT: By December of 1969, did you know 
whether or not Mr. Lord was still employed by the Phillips 
firn? 

THE WITNESS: To the best of my knowledge, he 
was 8till employed. 

Q You testified that you went down to the offices of 

Phillips, Appel 6 Walden to pick up the shares of stock and 

that you went into Mr. Lord's office and he was not there at 
the time? 

A That is correct. 

Q And you spoke to Mr. George James, is that correct? 

A Mr. James is correct. 

0 Mr. James shared an office with Mr. Lord? 

A That is correct. 

Q Did Mr. James say anything to you at that time about 

Mr. Lord, whether or not La was employed or not? 

A He didn't say anything. All that he said was he 
wasn't in. He never said he wasn't employed. 

THE COURT: I take it no one ever told you that 
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Mr. Lord was not employed? 

THE WITNESS: That is correct. 

Q I believe you testified when you got back from 

r_»» Vegas after your trip there in June of 1968 and after you 

had w-t Mr. Mann and Mr. Lord in Las Vegas, that you had 

t 

a conversation with Mr. Mann? 

A That is correct. 

q What did Mr. Mann tell you about Elpac? 

A It looks like a very nice costpany, it was a big 

beautiful building. According to what Mr. Lord told hi* 

and Mr. Burr told hi*, there was a great deal of potential 
for naking a large amount of «oney. 

Q Mr. Mann had visited the plant, didn't he? 

A Yes. 

q What type of business was Elpac in? 

A They were in some type of electronics business. 

q You didn't know the nature of theproducts other 

than electronics? 

A He once mentioned something to me but I forget 
what it was. 

0 Do you know whether they had more than one line 

i 

of product? 

A They had several things. 

q do you know whether they had more than one division! 
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A They may have had several divisions. 

Q Did Mr. Mann recommend to you that you buy the 
Elpac stock? 

i 

A He didn't reccomznend. He just said if you want a 
piece, maybe it is available. 

Q He said he would try and get it for you? 

A He said he would talk with Mr. Lord. 

Q Did he say he was pleased With his investment? 

A He didn't say he wasn't pleased, and I'm sure 
he wouldn't have steered me in the wrong direction. 

Q Did he tell you how much was raised in the pri¬ 
vate offerring he was in? 

A He mentioned a large number. 

Q Could it have been a million dollars? 

A I don't remember. It was a substantial number. 

Q Did Mr. Mann ever tell you that he thought it 
looked as though there was a possibility that the company 
could make a turnaround and become profitable in the 
future? 

A Mr. Mann told me what Mr. Burr and Mr. Lord told 

him. 

Q He said "All that I know is what Mr. Lord and 
Mr. Burr have told me! is that correct? 

A He told me what was said to him, that is correct. 
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Q Did Mr. Mann aver tali you ha raoaivad financialsJ 
financial statements about the company? 

A 1 never asked him. 

Q Did ha aver tell you that ha received a private 
offering brochure or description of the company of any kind? 

A I never Asked him. 

q He never offered to show you the private offering 
memorandum which he had received? 

A I never saw it. 

Q And he never offered it, is that correct? 

A Yes. 

Q I believe you testified that either Mr. Burr or 
Mr. Lord have said to you at the meeting on June 18 that they 
thought the company was going to turn around and could make 
a profit in July of 1968; is that correct? 

A No thought, they made an absolute statement. They 
said the company was turned around in June of MB8 and from 
July on of 1968, they would definitely have a profit because 
they ji<id enough orders on hand to produce a profit. 

Q Did you understand him to swan when he said that 
the company had turned around, that it had prior to that time 
been operating at a loss? 


I assume so. 


25 


0 


Did you know how much money the company had lost in 
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prior periods? 

A No. 

Q Would it havs surprised you if anyone had told you 
that the company during the first six months of 1968 lost 
close to $300,000? 

A It possibly would have. 

Q Would it have surprised you to know that in 1967, 
the company lost approximately .$1,300,0002 

A It could have affected the deal, yes. 

Q Would it surprise you to have known that in 1966, 
the company had a net loos of close to $500,000? 

A It wouldn't surprise me but it could have affected 
the deal. 

Q Did anybody ever tell you this? 

A NO. 

Q Did you ever ask anybody about the prior performance] 
of the company? 

A They told me the company was in debt. I knew it 
couldn't be making money. 

Q Were you aware of the nature of the debt of the 
company in 1968? 

A Not at the time when I went down to the meeting. 

Q Did you investigate at any time either prior or 


after that meeting as to the financial condition of the company? 






! 
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A I asked for the statements to be sent to me and 
Mr. Burr and Mr. Lord promised it would be sent. 

Q The nature of this action that you are bringing 
against the defendants is based upon a claim of fraud under 

the federal securities laws, is that correct? 

A I assume so. 

Q What acts by Phillips, Appel & Walden, Inc. 

constitutes the basis for your claim against it? 

A They put themselves out to where I understood 
this transaction was being sponsored by Phillips, Appel 
t Walden because I know Phillips, Appel & Walden in my eyes 
enjoyed at that time a very enviable reputation and that they 
wouldn't be part of anything that was a fraud. 

q What led you to believe they were participating 
in a private transaction? 

A As I said before, it was a representative of Phillii 
Appel & Walden. The deal was down in their offices. I saw 
Phillips, Appel & Walden on the paper that I signed. I 
assumed that the transaction was being sponsored by Phillips, 
Appel & Walden. 

THE COURT: As a matter of fact, on Exhibit 
1 as you pointed out where it asks who is giving you advice 
or discussing this with you, that paper which was filled in 
by Mr. Lord included the initials of Phillips, Appel t Walden 
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THE WITNESS: That is right. 

THE COURT: You didn't writs that down, ha 

wrota it down? 

THE WITNESS: That isoorrect. 

Q Isn't it trua that that was antiraly indicated 
to you as merely his addrass at tha tins, that writing on 
Plaintiff’s Exhibit 1? 

A Addrass? 

Q Yas, Arnold Lord? 

A Again, you ask me a question and did I read tha 
contract. It is under their they are tha sponsors and did 
they give me advice and now you don't want to accept it 
because it goes against you. 

THE COURT: Don't argue with tha lawyer. 

0 Did you aver ask Phillips, Appel & Walden for a 
research report on Elpac? 

i 

A Never. 

Q Did you aver ask if there was such a report 
available? 

A I asked for financial stataaanta from Nr. Arnold 
Lord and Nr. Burr and Hr. Lord promised ha would expedite 
them from Nr. Burr. 

0 He didn't say that Phillips, Appel 6 Walden had 
Sny such documents, did he? 
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A No, he didn't. 

MR. LIPSITZ: May wa have this narked for 

identification. 

(Defendant Phillips, Appel & Walden Exhibit A, 
marked for identification.) 

Q Mr. Gordon, you have testified, I believ e, that 
one of the conditions on which you had agreed to purchase 
the shares from Mr. Burr was that the Hepartsient of 
of the California Coaunissioner of Corporations would consent 
to the transfer of these shares; is that correct? 

A That is correct. 

Q I ask you if you have ever seen this docunent? 

A I never saw this docusttnt in my live. 

May I ask what is the date of that document? 
MR. LOEWINTHAN: October 21, 1968. 

Q Mr. Gordon, do you know in fact that the California 
Commissioner of Corporations, or the Securities Commissioner 
never did grant consent to this transfer of the shares to 
you? 

A I have no knowledge whether they did or didn't. 

Q One way or the other? 

A That is correct. 

q aid you ever write to any official of the State 



of California to find out whether or not such consent had 
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been grantad? 

A I don't bolieve so. 

Q Did you aver write to anyone at Elpac, t’.is corpor¬ 
ation, to determine whether or not such consent had been 
granted? 

A No, but I called Mr. Burr. 

THE COURT: What did Mr. Burr tell you? 

THE WITNESS: He said they are working on it. 
THE COURT: Did Mr. Burr tell you it had 4>eun 

in writing? 

THE WITNESS: He didn't make an affirmative 
statement that it had been granted. 

THE COURT: Would you have accepted delivery 
of stock if you had known that the Commissioner's office 
had not granted the approval? 

THE WITNESS: Absolutely, not. 

Q Jut. you did accept delivery of these shares? 

A I was glad to get them. 

Q Even though .you were not aware that the Corporation 
Commissioner had granted his consent tothe transfer? 

A I had noktowledge. 

Q Yet you accepted the shares? 

A I had to get something. I had nothing in writing. 
At that point when you received the shares in the 


0 
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to this? 

A That is the only assumption 1 could make. 

Q Before the complaint in this action was filed, 
did you read the complaint? 

A Yes, I did. 

Q Did you sign the complaint? 

A I did. 

Q in the complaint you stated on oath that you 
thought the statements in here were true, except those stated 
on information and belief? 

A That is right. 

Q Paragraph 13d of the complaint, it is stated that 
"The defendant Burr did not receive permission from defendant 
Elpac to consummate the sale of his stock to the plaintiff." 

A That is correct. 

Q At the tine that yousigned this complaint, you 
knew that that was not true, isn't that correct? 

A I didn't know it was not true. I assumed. Nr. 

Burr didn't send me any information from the corporation or 
any other organization that I requested and a s a result of 
that I could only assume. 

0 But you have already stated, had you not, that you 
had assumed permission had been granted? 


2ft 


A 


But I had no writing from the authority, from the 
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California Commission and I never got the letter that ha 
promised me with reference to having the corporation stock 
registered. I can assume but that doesn't mean I know for 
a fact. I didn’t have any writings in my hands. 

Q Did Mr. Burr or Mr. Lord ever tell you how much 
profit the corporation was going to make in 1968? 

A He never said a number. 
q could it have been one dollar? 

A He never said a number. 

q Did it make any difference to you whether it was 
one dollar or a million dollars? 

A Sure it would. 

q But you never askedhow much? 

A I requested a statement each month how much money 
corporation was making. 

q You didn't ask how much the profits were going to 


be in July? 


A I asked for a statement which would be more specific 


than a gauss. 


q Wouldn't you have been interested in the maximum 


or minimum amounts it would 


ing? 


A I would know the maximum and minimum when I saw 
the statwent that would be forthcoming from the corporation. 
q on August 21 or 22, I believe you said you caused 
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your bank to sand $45,000 to Mr. Burr's bank in Califania, is 
that correct? 

A That is correct. 

Q At that time you had not received any of the 
documents which were supposed to have been provided to you 
under the agreement, is that correct? 

A That is correct. 

q Not with standing that fact, you caused your bank 
to deliver the money to Mr. Burr's bank? 

A That is right, on a promise from Mr. Burr and Mr. 

Lord that they were forthcoming. 

THE COURT: According to your direct testimony^ 

you said that Mr. Burr called you in early August and he 
said -everything was fine and that the papers were being 
expedited and he would get financials to you; is that right? 
THE WITNESS: That is correct, sir. 

MR. LIPSITZ: No further questions. 

THE COURT: Anybody else? 


CROSS EXAMINATION 
BY MR. COOPER 


q I am Milton Cooper, attorney for the defendant Burr 
Mr. Gordon, am I correct in assuming from 
your testimony that the first time you met Mr. Burr was 
•t the meeting at the office of Steinberg and Pokoik? 

A That is correct. 


1 






192a 

rk Gordon - cross 120 

Q And that was somatins in Juno? 

A 1968. 


0 

A 

Q 

A 

Q 

A 

Q 

Mr. Burr 
A 


Whan was tha next time you saw Mr. Burr after that? 
I believe August 22 in my office, of 19'9. 

When did you next sea Mr. Burr after that? 

I don't believe I ever saw him again. 

You spoke with him on the telephone several times? 
That is correct. 

And you say that you had made attempts to readi 
and were unable to in the latter part of 1969? 

In the latter part of 1968. 


Q 

A 


Also in 1969? 


I may have called California in the beginning 


of 1969. 


0 Were you ever able to reach him in California? 


A I wasn't able to reach him for some reason or other. 
After it got a little bit too hot and heavy, he never called 
me back at all. 


Q Did ;you call him in Feb ruary of 1969? 

A Possibly. 

Q Could you have called him in March of 1969? 

A I don't remember. 

U In February of 1969 when you called him, where did 
you call him? 


A 


I called him at the offices of Elpac corporation. 
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if I called him in February. 


Then you don't remember calling him in February 


positively? 


That is correct. 


Q Do you remember positively calling him in January 


of 1969? 


I can't tell you positively. 



Q When do you remember positively having called him 

last and at Elpac's office? 

A I know I spoke to him on the 21st of August and 
I may have spoken to him sometime after that. 
q How long after that? 

A Maybe a month or a couple of months after. 

Q So the last time you remember calling Mr. Burr 
positively at the Elpac office was in September of 1968; 
is that right? 

^ There was once I did call and he was at his attorns 
at a special meeting and gave me the number there and I don't 
know if he spoke to me from his attorney's or he called 
me back, so it wasn't at the Blpac office, it would be at 
his attorney's office. 

q My question was directed to where you had called 

him, not whether you had spoken to him. 

When is the last time you remember having 
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called him at tha Elpac office, not whether or not you reached 


him. 


A Sometime in 1968. 

q 1968 has twelve months. 

A It couldn't be in the beginning of 1968 because 

I didn't know the man. 

q Please tell me when it was? 

A I am not sure. 

q To you best recollection? 

A Then I am fairly sure it was approximately in 
September of 1968 because that was after I sent my money in. 

That I am absolutely positive about. 

o That is the last time you positively remember 

calling Mr. Burr, is that right? 

A I probably called him many times after that which 

I didn't get a hold of him but I did call him many times. 
q When was the last time you tried to reach him? 

A The last time I tried to reach him was possibly in 

1969, early 1969. 

q in January, February, March? 

A in the early part of the year. 
q what was the result of that call? 

A I nev er spoke to him. 
q Whom did you speak to? 
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A I bslisvs it was an operator. 

Q What wsre you told? 

A 21a wasn't there. 

/ 

r 

Q Nothing else? 

A That is right. 

Q Did they tell you where you could reach him? 

A NO. 

Q Subsequent to that time, you never attempted to 
reach him by telephone? 

A I don't think so. I think the rest of my conver¬ 
sations were trying to get ahold of Mr. Lord because he was 
in New York and it was much more easier to get ahold of Lord 
than it was to try to run after somebody in California. 

Q The meeting at Steinberg k Pokoik's office, Mr. 
Jacobson was present, I think you testified? 

A That is correct, sir. 

Q And he is an attorney and was asking questions? 

A He directed the meeting. 

C He directed the meeting? 

A In terms of interrogating Mr. Burr as to what his 
requirements were for the group that would be going into 
the deal? 

q Did he restrict his questions as to the requiremen 
There were other questions, but basically we are 


✓ 


A 
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talking about what would be required of Mr. Burr, the 
corporation, the California Commission in order to expedite 
this and have everybody go into the deal. 

Q What are the questions that Mr. Jacobson asked? 

A If Mr. Burr had the right to sell the stock; that 
the money8 would not be used by Mr. Burr at all, but would 
go to pay the corporate debt. 

Q That is what Mr. Jacobson asked? 

A Mr. Jacobson was asking this, what the funds 
would be used for and Mr. Jacobson made the statement that 
Mr. Steinberg require that all the funding to pay off the 
debt and no funds be used by Mr. Burr personally. 

Q who did Mr. Jacobson represent there? 

A When he came in, he represented merely Mr. Stein-- « 
berg, because I believe Mr. Steinberg was the gentleman who 
invited him down to meet him. 

Q When he came in? 

Yes. 

0 Who did he represent when he left? 

A when we left, outside of Mr. Steinberg's office, 

I had agreed with Mr. Steinberg. I believe Mr. Adlman was 
there and we agreed that any expenses incurred-*. whatever the 
total expenses, we would share in proportion to the total 
stock. 
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Inothsr words, if soswbody took two thousand, 
they would taka tan psrcent of the cost, of the 20,000. 

0 Did you say you were impressed with Mr. Jacobson's 
astutemeso? 



A Yes. I thought he knew a lot about the stock 
market that I didn't know about. 

Q Did Mr. Jacobson ask whether Elpac had lost money 

the year before? 

A Be may have asked. 

q You don't remember? 

A I can't remember everything. It is almost five 
years. 

Q You weren't interested in that? 

A Certainly I was interested. 

Q If you had heard at that time that Elpac had lost 
a great deal of money in the first six months of the year, 

I 

would that have interested you? 

A Sure it would interest me. 


q I take it you didn't hear any such statment? 

A I don't remember. 

q But it could have been asked and it could have been 


answered? 


A Possibly. 

0 After that I suppose you 


Mr. Jacobson would 
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ba looking out for your interests more or laaa? 

A Not mora or laaa. Ha was thara to protact Mr. 
Steinberg's interest and latar on ha waa going to protact 
ell of us when wa walked out of that room. 

Q Then I think you teatlfied that Mr. Steinberg 
negotiated in your behalf or in behalf of the group with 
reapect to the price? 

A Mr. Steinberg waa trying to gat the price down 
froat twelve dollars to tan dollara. 

THE COURT: Which Mr. Steinberg? 

THE WITNESS: Steinberg, Jr. 

Q And ha waa doing that in your -eehatf ? 

A I imagine he waa doing it for himaelf too. H 

was buying a big share of stock so anything ha waa going to 

save, I would gat a benefit alao. 

q And you assumed he was vary much interested in the 
process of receiving the stock and purchasing it? 

A He waa interested in everything that went on 
that day. 

q When you didn't get the various documents that 
you said had been promised you, did you call Mr. Steinberg 
to ask him whether he had gotten his? 

A No, I didn't. 

Did you call Mr. Jacobson to ask why you hadn't 
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gotten than? 

A No. 

Q Did you ask Mr. Jacobson to contact Elpac or contact 
tha California Caostission to ascsrtain whsthsr all thass 
things had baan taken cara of? 

A Thara was no naad to, bacausa tha actions had to 
cone from Mr. Burr, not Mr. Jacobson. 

Q Don't*yon think Mr. Stainbarg would have baan 

intarastad in gatting tha saaa documents you wara pr cm is ad 
if ha was promised than? 

A I wasn't going to gat tha document diractly to 
ay housa. Tha docuaants wara going to go to tha attorney 
as tha attorney for the group. 

Q You mean Mr. Jacobson? 

A That is correct. 

0 But you never called Mr. Jacobson? 

A I assumed ha would be in touch with me as soon as 

sanything happened. 

Q At the time Mr. Burr and Mr. Lord wara atyouf officii, 
that was sometime in August, right? 

A Right. 

Q And you still had not gotten any of the things that 
had baan promised you, you say? 

A That is correct. 
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Q Yet you signed the transferee state m e n t which is 
Plaintiff's Exhibit 1? 

A You are talcing them out of context, counselor. I 

1 

signed the transferee statement back in July of 1968 and now 
you are saying to me 1 didn't get the statements in August 
but I still signed the statements back in July. 

Q I beg your pardon. Before you signed Plaintiff's 
Exhibit 1 in July of 1968, did you call Mr. Jacobson to ask 
his permission to sign? 

A No, I didn't. 

Q Did you call Mr. Steinberg to find ont whether 
he had signed it? 

A No. Mr. Lord informed me before I signed it, 
signed them that everybody had signed then. 

Q But you didn't ask Mr. Steinberg? 

A No. I don't believe he was in. This was late 
in the afternoon. 

Q When Mr. Burr and Mr. Lord called you and asked 
you to wire the money to Mr. Burr's bank, which you did? 

A Yes. 

Q Did you call Mr. Jacobson and ask his permission? 

A No, I didn't. 

Q Did you call Mr. Steinberg and ask whether he had 



sent any money in? 
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A No* I didn't. Nr. Lord and Mr. Burr — 

0 Please answer the question. 

A Let me tell you what took place. 

Q I really want to know whether you called Mr. 

Steinberg? 

A I did not. 

Q Did you call Mr. Steinberg or Mr. Jacobson at 
any tine prior to the tine you picked up your stock? 

THE COURT: Where does that tine period begin? 

MR. COOPER: Between June 1968 and March of 1949. 

Q When you received your stock, aside from the 
conversation you had with Mr. Steinberg and Mr. Jacobson at 
the nesting at Steinberg & Pokoik's office, did you contact 


either one of then with respect to this stock? 

A No, I didn't. 

Q You were interested in knowing and seeing that all 
those persons who had consdtted theatssIves to purchase stock 
during the June aweting had indeed purchased the stock, 
weren't you? 

A It was* extremely important to me. 

Q Because the date of that meeting and the date you 
picked up your stock, or received your stock in March of 
1969, you called neither Steinberg nor the two gentlemen from 
Philadelphia, nor Mr. Adlman; is that true? 
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A True. I was told by Lord bsfors I wads any type 
of transaction or actions that everybody had already done 


the sane thing. 


MR. COOPERi Mows to strike that as not respond 


aive. 


THE COURT: Overruled. _ 

q When yon signed the transferee statement and the 
letter of investment. Plaintiff's Exhibits 1 and 2, you say 
you read them both? 

A I scanned then. 

q Did you find anything in either one of then 
indicating that the Hale would be contingent solely upon 
acceptance by all this group of the stock offered? 

A To the best of my knowledge, it had nothing to 
do with that. 


Q There was no sued: sta t e m ent in the a 


there? 


A Not in thoee, no. 

Q Did you raise the question at the tine? 

A Nr. Burr and Mr. Lord told wm that the deal worn Id 

not be consummated if we had to sell in alternate pieces. 


It was 20,000 or n 


G Did you ask him to include it in the 


before you signed it? 
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A Yss, I was. 

Q In Juno of 1968, did you atton a masting in connect 
ion with the sale of Elpac stock? 

A Yes, I did. 

Q Do you recall where that meeting was held? 

A I recall it was at Mr. Steinberg}s office. I do 
not recall the specific address. 

Q Who was the client of your law firm in connection 
with that meeting? 

A That I will have to explain. 

One of my partners received a call from 

som e one — 

THE COURT: I think before we go much further, 
I think we ought to disclose that you and I know one another. 
THE WITNESS: Yes. 

THE COURT: That is when you were with Gordon, 

Brady? 

THE WITNESS: That is correct and we have 

now merged. 

THE COURT: And I also know your partners, 
brothers Ballin. 

I was unaware this man was going to testify. 

Of Course it has no real effect on the trial of the case but 
I felt that a disclosure of this kind was indicated because 
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I have known Mr. Jacobson and I know Irving Ballln and 
Prad Ballln. 

Go ahead. 

Q Tou started to explain. 

THE COURT: You attended a meeting in 
Steinberg's office? 

THE WITNESS: Yes. 

0 You started to explain how Mr. Steinberg was your 
client? 

A Yes. 

One of my partners received a call frost 
someone we honestly cannot recall at this time and they 
had recommended us to Mr. Steinberg in connection with this 
matter and — 

THE COURT: Which Mr. Steinberg? 

TOE WITNESS The younger one. I don't really 
recall his name but the younger one. 

A We were asked to attend a meeting at his office* 
one afternoon in June and I did in fact attend that meeting. 

Q Would the name Steinberg and Pokoik mean anything 
to you? 

A No. 

Q 



A 


Do you recall where the meeting took place? 

Other than in Mr. Steinberg's office* no* I don't 
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recall. 

Q Would 575 Madison Avenue refresh your recollection? 

A Not really. 

0 Do you recall who was present at that Besting? 

A I recall there were about, approximately six or 
seven people who attended the Mating. The only specific 
names I remember being there were the younger Mr. Steinberg, 
Mr. Gordon and Mr. Robert Burr. 

Q How about Steinberg, Sr.? 

A I don't recall him, whether he was or wasn't there. 

Q Do you recall whether Mr. Lord was there? 

A Not specifically, no. 

q Do you recall whether or not there were two people 
from Philadelphia at that Meting? 

A NO. 

0 Does the name Greenberg Man anything? 

A No. 

q Will you tell me again which names you do recall? 

THE COURT: Young Steinberg, Gordon and Burr. 
q Did you Met Mr. Gordon at that Meting for the 

the first time? 

A Yes, I did. 

Q Will you tell us to the best of your recollection, 


25 


what took place at that meeting? 
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rk 


A The discussion at the seating related to Mr. Burr 
sailing certain of the people at the meeting some of his 
stock in Elpac Corporation, in what I would call an invest¬ 
ment transaction. They would take for investment. 

The discussion related to the requirements 
preceding this purchase. Basically since it was a Calif¬ 
ornia corporation and the necessity of consent of the Calif¬ 
ornia Commission. There was also -discussion as to what 
registration rights these individuals, these individual 
purchasers would get to the Elpac stock they were buying 
and the only specific recollection I have about that, I 
raised the question of the fact there would be the necessity 
of at least a Board of Directors resolution authorization of 


these registration rights since the corporation was not the 


seller of the stock. 

That is basically my recollection of the 


■Mating. 

q Was there any question raised as to the time when 

the registration would be made. 

A I don’t specifically recall anything about that. 

q Did you require Mr. Burr to guarantee that the 

stock would (eventually be registered? 

A You say guarantee. I don't specifically know what 


you mean by guarantee. 
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TUB COURT: Was th> - subject of registration 


of the stock diaucssed at that tine? 

THE WITNESS: Yes. 


registration? 


THE COURT: Tell me what was said about 


THE WITNESS: The proposed purchasers indi¬ 


cated they would want a registration of their stock in order 
to be albe to sell it publicly. As I said before, I said 
it would require at least a board of directors resolution 
to autorize this agreement because Mr. Burr had not authorize* 
it on his own behalf and as I recall the meeting breaking up, 
among the things that were to be obtained was sene sort of 
board resolution, there was to be delivered sane purchase 
agreement, I don't know what forn, the question of California 1 
Commissioner consenting was to be explored and there were 


other things left to be done and I assume, though I can't 
say to my knowledge, there was supposed to be sons future 
meeting or further discussions on this matter. 

q when the consents and the permission was obtained, 
were they to b e sent to your office? 

A My understanding was that the documentation was 

to be sent to me, yes. 

0 Did you ever receive any of that documentation? 

A we have checked our records and we have no record 
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of racalving any documentation of any kind. 

Q Whan for the next tiae did you ever meet Mr. Gordon 
other than today in Court? 

A I believe it was sons months later. I don't recall 
specifically when it was but he did call me and ask to come 
to see me sometime after that initial meeting. At least 
some months later. 

Q Did you see him at your office? 

A Yes, I did. 

Q Will you tell the Court what you said to him and 
what i>* said to you? 

A I can't specifically say that but I can tell you 
my recollection of the meeting. Mr. Gordon indicated to me 
that he had made an investment in Elpac Corporation, that 
he was unhappy with his investment. I don't -resell the 
exact reasons he was unhappy and he asked if we would 
represent him in a law suit against Phillips, Appel & Walden 
among other defendants and I said we would not. 

0 Did you tell him why? 

A Yes, basically beaause in 1968 and 1969 my firm 
was heavily involved in doing «tourities work and we felt 
it would be ill advised for us to get involved in suing a 
brokerage house, specially for someone whe was not a regular 


client of the office 
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Q Did this have anything to do with tha marits of 
the case? 

A I don't recall even knowing what tha merits of tha 
case were. 

MR. DEVINE: Objection to that question and 

answer. 

THE COURT: Yes. Sustained. Strike the 

answer. 

Q Did you ever; tell Mr. Gordon that Mr. Steinberg 
had refused to go into the deal? 

A No. 

Q Did you ever tell Mr. Gordon that any of the other 
persons at the meeting on June 26, 1968 had not gone into 
the deal? 

A No, I could not because I did not know that. 

THE COURT: Anybody? 

MR. DEVINE: I think it is the consensus 
at the defense table there is no cross examination of this 
witness. 

MR. LOENINTHAN: One other question. 

THE COURT: Yes. 

q do you recall any conversation at all as to the 
use of the moneys fcr the purchase of the stock? 

A No, I do not. 
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MR. LOEMINTHAN: No further questions. 

THE COURT: You are excused. 

(Witness excused.) 

THE COURT: The Court will take the afternoon 

recess. 

(Recess.) 

THE COURT: Call your next witness, please. 

MR. L0EWINT11AN: Howard Mann. 

HOWARD MANN, call ns a witness on behalf of plaintiff, being 

first duly sworn, testified as follows. 

DIRECT EXAMINATION 
BY MR. LOEMINTHAN: 

Q Mr. Mann, what is your occupation? 

A I ae in the jewelry line. 

Q How long have you been in that business? 

A Since 1957. 

Q Do you know the plaintiff, Mr. Gordon? 

A Yes, I do. 

0 How long do you knew Mr. Gordon? 

A All ay life. 

Q Did there cone a tine in 1968 when you net Mr. 

Gordon in Las Vegas? 

A Yes. 

Q Would you know approximately when that was? 

A It was about in the summer, it was around June or 








July. 
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Of 1968? 


Who war* you with? 

Arnold Lord. 

How long do you know Mr. Lord? 


Since about 1967. 


Whara had you 


fron whan you wara in Vagaa? 


A We had been out to California and wa hod gone 
down to Newport Baach at Irvina to look at Elpac. 

Q You saw tha Elpac factory? 

A Yes, I did. 

q Whan you net Mr. Gordon in Vagaa, was there a 
discussion in connection with Elpac? 

A Yes, there was. 

THE COURT: Where was this, at tha airport? 

THE WITNESS: In the hotel lobby. 

THE COURT: Caesar.'s Palace? 

THE WITNESS: Yes. 

q What did you say or what was said at this discuss i< 
in Caesar's Palace? 

A Basically, just the fact where we had been, what 
we had looked at and how Elpac looked promising and that I 
also invested in Elpac. 


L 
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Q Sid you tell Mr. Gordon at that time that you had 
participated in a private placement? 

A I believe I did, yes. 

Q Was anything mentioned at that time about another 
private placement? 

A I don't think so. I am not sure. I don't think 
so. 

Q When next did you talk to Mr. Gordon? 

A Within the next month, after that in New York . 

Q Do you recall the conversation you had with respect 
to Elpac that you had on the telephone with Mr. Gordon? 

A Yes. 

Q Would you recall what was said, what you said to 
him and what he said to you? 

A I don't remember, word for word. 

Q Just the substance. 

MR. COOPER: I object to any conversation 
between Mr. Gordon and Mr. Mann. 

THE COURT: Sustained. 

How is any defendant bound by a conversation 
between Mr. Gordon and Mr. Mann? 

Sustained. 

Q Did you discuss with Mr. Lord a participation for 
Mr. Gordon in the Elpac pla cem ent? 




V 
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Yes. 


perhaps. 


What did Mr. Lord say to you — whan was that? 
within the next few weeks, three, four weeks. 


THE CODRTs Three or four weeks after you had 


\ 

had the conversation in Las Vegas? 

THE WITNESS: Yes. Within a month. 

THE COURT* After Las Vegas? 

THE WITNESS: Yes. 

q what did you say to Mr. Lord and what did he say 


to you? 


I had been speaking to Mr. Gordon and I mentioned 


I was in this case with Elpac and I had asked Arnold if 
there was any way I could get Gordon into it. 
q "Arnold" is Mr. Lord? 

A Mr. Lord, right. 

Q What did Mr. Lord say? 

A He said there was a group of people that were 


going to buy 


shares and he would see what he could 


do about getting Irving Gordon included in that. 

q When after that conversation did you next speak 
to Mr. Lord on the telephone or face to face? 

A I spoke to him every couple of days. 

0 Were you very friendly with Mr. Lord 
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A Yes, at that tine. 

q Did there cone a tine when you discussaed the 
second private placenent with Mr. Lord? 

A Yes, of course. 


face? 


Did you do this by telephone or was this face to 


I imagine it was face to face. 

What did he say to you — 

I spoke to him on the telephone as well. 


Would you know approximately when this conversation 


took place? 


A Somewhere around that tine, after that meeting in 
Las Vegas, at the time when he was going to see if Irving 

t 

Gordon could be Included in buying the shares. 

Q What dia he say to you at that tine and what did 


you say to him? 


THE COURT: ue said he would see what he could 


Q Did there came a time when you spoke to him again 


in connection with the second placement? 

A I was speaking to him constantly. I was friendly 


with the man for quite a while and as things progressed 
with Elpac, I was interested for my own as well as for 
Irving Gordon being involved in it as to the progress of 
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the company. 


As far as Irving Gordon is concerned, he told 
ae there was a group and that there was some sort of meeting 
of a group and he mentioned the fact that thic group was 
going to buy these shares and Irving Gordon, he would allow 
him to come in and buy a certain amount of shares. 

Originally I think it was supposed to be 5000 

then it turned out to be 4500 for sose reason or another. 

q Did Mr. Lord tell you that the group was going to 

purchase the entire Burr offering? 

A Burr offering, I am not sure exactly hew the 
offering was. I know there were to be some shares sold 
and he would allow Gordon to be in the group and buy it as 

well. 


q Did there coma a time in the summer, the late 
susmer, say August of 1968, when you again spoke to Mr. Lord 


in connection with this second private placement? 

A only to the effect that Irving Gordon had sent the 
money in and that the rest of the group had also bought these 
shares and that everything was taken care of and everything 


looked fine as far as the company was concerned. 

0 Did Mr. Lord ever tell you that he reoeiemd any 
remuneration whatsoever for hie participation in this 


26 


second private offering? 
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A No, he never did. 

Q Did you know whether or not Nr. Lord was ever a 
director or officer of Elpac? 

A Yea, he waa. 

Q He waa what? 

A He waa on the hoard of directora. 

Q Approximately when? 

A After the summer. 

Q Of 1968? 

A Yea. It may have been after the fall. I waa 


present when there waa acme sort of board meeting with 
Graham Loving and Arnold Lord and I waa excluded from the 
meeting and I waited in the lobby at the Beverly Hills while 
they had the meeting. I had gone out there with him. 


Did Mr. Lord ever tell you he waa a consultant 


for Elpac? 


Yes. 


0 And you never discussed remuneration as to whether 
or not he received any salary or any moneys? 

MR. COOPER: Objection. 

MR. DEVINE: That has been asked and answered 
THE COURT: Overruled. 

A Yes, but as far as him actually saying what he was 
getting or in any way, I understood he was going to work 


f 
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something out as far as getting shares. 

Graham Loving at that time was not supporting 
the company in a way financially or otherwise and he was 
going to help the company by giving up some shares. It was 
something to that effect and perhaps Arnold Lord was going 
to get some and he was going — he mentioned the fact he 
had a lot of expenses and he was going to try to get some 


of that money back and he said he should get something as a 
consultant and I don't know v.iether he did. 

Q After August 1968, did you have disucssions with 
Mr. Lord with reference to Mr. Gordon's stock? 

A Yes. 

/ 

Q Will you tell the court what you said to him and whs 
he said to you and if possible, identify the dat* or the 
time, as best you can? 

A As far as the date and time, I don't remember 
exactly when. I just know it was after the time Mr. Gordon 
had paid for the stock and Mr. Gordon had called me and told 
me he still hadn't gotten his certificates and mentioned 
that because of me, he asked me — originally when he had gone 
into the deal he asked me about Arnold Lord and I told him 
my opinion of Mr. Lord and I told him he is very reliable 
and there was nohhing to worrry aobut and he said he would 
never go into a deal in this way and I gave him confidence to 
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go into into bacause of my association with nr. Lord, wa 
ware vary closa friands at the time, and aftarwards Mr. 

Gordon askad roe for the certificates and I guess lie had bean 
asking Mr. Lord also, but since I spent acre tine with Mr. 
Lord, I guess ha asked me to please ask him also and ha told 
me they would be forthcoming as far as the certificates 
want. 

Q I didn't get that. 

A You askad me about the certificates, right? 

Q Yes. 

A Ha told me ha would have the stock for him vary 
shortly. 

Q Who told you that? 

A Arnold Lord. That the stock would be available 
for Irving Gordon. 

Q Whan did you next speak to Mr. Lord in connection 
with the second private placement? 

A Very shortly afterwards he mentioned that the 
group had all bought the stock. 

THE COURT: when did he say that to you? 

THE WITNESS: hi i the time Mr. Gordon had 
put the money up, that week, I guess. 

THE COURT: Would you try to fix the date for 


ms, please? 
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Q Mr. Mann, if I said tha and of August, would that 
ba approximately right? 

A It sounds right but I don't know exactly. All 
I remember is that Arnold Lord had told mo that Irving Gordon 
had put up his share of tha money and tha rast of tha group 
had also. 

Irving Gordon also told me ha paid for tha 
stock and also mentioned tha fact this was a crazy way to do 
it but ha was doing it because it was a chance to make a 
lot of money. 

0 Did there e***” come a time you tried to contact 
Mr. Lord in connection with the second private placement and 
Mr. Gordon's participation therin after March of 1969? 

A After March. Well, Irving Gordon had called and 
told mo that he had met somebody, Stuart something, Steinberg 
or he had met some man at Phillips, Appel and had mentioned — 
who was originally supposed to be part of the group and 
mentioned that the group didn't buy the stock and he told 
me of this whereupon I tried to get in touch with Arnold 
Lord. I think he might have been out of town at that tiamrf 
Eventually I spoke with him and he said he would try to work 
something out with Irving, that everybody is going to make 


25 


a lot of money and not to worry about it, it wasn't important 
0 How many times did you call Mr. Lord in connection 
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with thisl* I 

A \I spent time with him as well as call him. I 

| 

called hin every few days and I would speak to him over the 
phone, socially, if not — 

Q : am talking mainly in connection with the Gordon 
investment! in Elpac? 

A ‘ihe think is, I spoke to him in person as well as 
on the phorii. I don't know exactly how many times. I can't 
pin it down] like that. 

Q W<uld you say more than 20 times? 

A n|, I didn't belabor the point. 

0 w >uld you say ten times? 

A must have mentioned it at least a half-dozen 

) 

times. 

1 

THE COURT: I want you to pay particular 

4 

attention to tfhat I am going to asV you. 

You had a conversation with Mr. Lord in which 
you told him, ir substance, that Mr. Gordon had told you 
that he had found out that the other people in the group 
had not paid for their stock; is that correct? 

THE WITNESS: Eight. 

THE COURT: What if anything did Mr. Lord say 
when you said that? Did he say whether they had paid, they 
hadn't paid? 
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TUB WITNESSt He didn't deny it. 

THE COURT: He didn't say either way or did 
he say they had not paid? What did he say to the best of 
your recollection? 

the WITNESS: He agreed with it. He agreed 

t 

with the fact they hadn't. He said it didn't make any 
difference because there was a lot of money to be made by 
everybody. 

THE COURT: Lord told you that the others 


hadn't paid for their stock? 

THE WITNESS: As far as I remember. 

THE COURT: But it didn't make any difference 
because everybody was going to make a lot of money? 

THE WITNESS: Yes. 

THE COURT: Go ahead. 

q how many times would you say you contacted Mr. 

Lord in 1970 ir connection with this? 

A I don't think I did. Maybe once. I think by 
1970 we hadn't kept in touch that often and it was sort of 
a dropped issue. We just didn't discuss it that much. 

q One other questions Did you know that in the 
latter part of November of 19«8, Mr. Lord was no longer 
employed by Phillips, Appel t Walden. 

A Yes. 
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Q Whan you called him on tha telephone after November] 
28 or 29, 1968, where did you call him 

A Well, 1 would call him at hc(ie or sometimes he woulfl 
be in George James’ office, the office/ he occupied before 
whan he was with them. 

Q Was he very close to George' James? Did you know 
the relationship, that is, between Mr*. Lord and Mr. James? 

A Yes. I think they worked together on almost 
everything they did. 

Q And you contacted him at Phillips, Appel 4 Walden 
in the latter part of 1968 and 1969? 

A Yes. 


THE COURT: Would you know whether or not Lord 
and James traded under the same RR number at the Appel firm? 

THE WITNESS: You mean under their own account? 

THE COURT: In most brokerage houses, each 
RR has a number. Stmmdimes two RRs in smaller houses from 
partnerships and they trade under the same one number; do 
you know about that? 

THE WITNESS: I wouldn't know for sure. 

THE COURT: If you don't know, don't speculate 

THE WITNESS: There was an occasion where they 
were looking up their commissions and each one had a separate 
sheet. I think I remember seeing that in the office. 
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xxxxx 


Was it ever mentioned that Mr. James and Mr. Lord 


were partners? 

A Oh , sure. 

q They were partners? 

A Yes. 

q Who told you that? 

A Th.y th.ni.lv.5- Aral. Lord nwrny timn told *• th* 
his income was a littl. low and b.caoa. G«.rg. wasn't doing 
that much business. 

THE COURT: He told you many times that he 

and Janes were partners? 

the WITNESS: Yes. In fact — Occasionally 

I was dealing with Phillips, Aspel through another broker, 
a partner in the firm, actually, Monty Bier, and I even 
asked how George James was doing businesswise, because I 
was friendly with Arnie Lord at the time and I thought that 

George James was short changing him. 

MR. LOEWINTHAN: No further questions. 

CROSS EXAMINATION 
BY: MR. DEVINE: 

q nr. Mann, does the name Diebdd Technology Venture 

Fund Inc., mean anything to you? 

A no. except for the fact Mr. Loewinthan has asked 


25 


also if I had heard of that name. 

q Did Mr. Lord ever tell you that that fund had 
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purchased 20,000 shares of Elpac stock? 

A I don't remember. He slight have. I remember he wi 
going down to Wall Street seeing boom people. There was 


a man in particular that was very well known in the hedge 
funds. 

ft Does Prank Smith refresh your recollection at all? 
A If it has to do with Smith, Jackson, because I 
remember he was seeing sane people there. 


Q The private placement of Elpac stock which you 
participated in in the spring of 1968, do you recall that? 

A Surely. 

q Did you receive any documentation in connection wil 


that private pla cem ent? 

A Only one piece of paper. I had taken a half inter¬ 
est in a share of one hundred dollars worth with Donald 
Fainberg of Mt. Kisco,, New York. He just gave me a letter 
saying that I owned a half interest in his stock, which was 
ten thousand shares, I think, I had 5,000. 

0 Did you receive a financial sta t e m e n t of Elpac in 


connection with that private placement? 


I don't tMnk so. 


Did you attend a due diligence m ee tin g in connect! 


with that private placement? 


A 


I think so 
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Q Did you hear at that due diligence Meeting that 
company had had a loss in the previous 'pariod? 

A I can't remember for sure. 

q what was your understandint at the time of that 
due diligence Meting as to whether °r not Elpac was profitab 
A To the best of my recollection I remsmber that some 
people had gotten up and mentioned that this was an investmen 
that was speculative and the fact, although many positive 

things were said, it was a risk. 

THE COURT: Where did this meeting take place? 
THE WITNESS: They had saM sort of a con¬ 
ference room in Phillips, Appel on 7th Avenue, 35th or 36th 
Street. 

THE COURT: Who addressed that meeting? 

THE WITNESS: I am not exactly sure. I am 
not sure if Mr. Burr was there. Arnold Lord was there, 
George James, Jerome Kern who was an attorney. 

THE COURT: Who was he the attorney for? 

THE COURT: I think he was the attorney for 

Phillips, Appel. 

THE COURT: All these people were there at 
this meeting and they were telling you about the situation? 

THE WITNESS: They told the group. I wasn't 
raally part of the group because I wasn’t in effect the 


le? 
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actual name that was on the buyers of the stock but they 
allowed me because Arnold Lord had told them I actually had 
an interest even though it wasn't on record. 

There was a Henry Feldman, he had bought a 
large position and some of the other people had bought. I 
don't know if all the people were there, but quite a lot of 
them. 

Q There has been testimony here that in the spring 
of 1968, you visited Elpac plant in California, is that 
correct? 

A Yes. 

Q Did you talk to Mr. Burr at that time? 

A Yes. 

0 Do you recall what you talked about with Mr. Burr? 

A No. I just remember being there. I don't remember 
exactly. I remember being at the plant and hdng shown a 
drilling machine which I had taken pictures and shown around 
the plant. I am not sure whether Mr. Burr was right there 
at that time. I remember meeting Mr. Burr. I don't remember 
whether it was in L.A. or there. I think it was probably 
there. 

Q During this vlsti to the plant in California, did 
you attempt to infocm yourself about Elpac as well as you 


oould? 








228a 

rk Mann - cross 154 

A As far as paper work and the financials, not in 
that way. Just looking around the plant to see how busy 
it was. They sent a plane up to Los Angeles to pick us 
up and the girl that worked there was a pilot and picked up 
Arnold Lord and myself and brought us tothe plant. 

MR. DEV7NE* That is all. 

CROSS EXAMINATION 
BY: MR. COOPER 

■Q . When Mr. Lord told you not to worry about it, 
the fact that these other people had not purchased stock, 
didn't he say that you didn't hare tm worry about it because 
Diebofl had purchased 20,000 shares of stock? 

A I don't recall the name Diebold at all. 

Q Did he tell you that other people had bought 
som of the stock? 

A I don't remember him saying that. 

Q But he may have said it? 

A The whole climate of the situation was, we were 
in a very good situation and there was a lot to be done. 

There was really nothing to be concerned about and as far as 
the details, he shrugged it off as not ksLng important, and 
I was satisfied tacause at that time I was very confident, 

I had a lot of confidence in him and there wee some proposed 
mergers with a company in the south east United States 
which cams into effect later, I believe. 
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Q Had you known that the compa n y had lost money in 

the first half of the year? 

A Yes, but at that time when I first invested, at 
that tins it was right on the brink of going into the black. 

I think that was brought up at that meeting. 

0 At the time you spoke to Mr. Gordon for the first 
time, had you known that the company had loot money the first 
half of the year? 

A It hadn't had made money as far as I remember. 

q It had lost money the first half of the year? 

A Yes. 

Q You had known that? 

A Yes. 

q When you spoke to Mr. Gordon about the utock the 
first time, you knew that? 

A Yes, because in one particular instance he mentions 
it was just turning into the black as of a certain period 
and the next month the figures would be in the black. 

THE COURT: Who told you that? 

THE WITNESS: Arnold Lord. He said they were 
actually making money at that time but it wouldn't show 
until the next month because they already had losses for 
that month. It was at the time that Irving Gordon went into 


it and I think J : was at Irving Gordon's office, too. 
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MR. COOPER: All right. 


CROSS EXAMINATION 
BY: MR. LIPSITZ 


Q You testified you attended a meeting at the oflees 
of Phillips, Appel & Walden in connection with your invest¬ 
ment into the Elpac stock? 

A Yes. 

q Was Mr. Jerome Kern there? 

A I think I remember him being there. 

Q Do you recall Mr. Kern making a statement to th© 


group? 


Yes. 


0 Do you recall there being a reporter present? 

A I don't remember if there was or not. 

q do you recall Mr. Kern saying to you that Phillips, 
Appel 6 Walden has a special obligation in this situation 
to fully apprise you of all the facts before you go ahead and 
make this investment? 

Do you recall him saying anything like that? 

A It was academic, the situation. My whole reason 
for being in Elpac was because of my confidence in Arnold 
Lord's analysis of the company and ray confidence in him. I 
wasn't really interested in what had to be said at the meetin 
I didn’t make a point of trying to remember what was said. 

I didn't think it was of any value. 
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q do you recall Mr. Ksrn stating that ha might add 
that hs was thsrs as counssl to ths firm? Did hs identify 
himself as an attorney? 

A I wouldn't remember. It was uniaportant to as. 

Q Do you recall Mr. Kern stating that Phillips, Appel 
& Walden was not going to make a gain out of your investment? 
A I don't raswaber anything like that. I wouldn't 

reamaber if it was said or not. 

MS. LIPSITX: Mo further questions. 
the COURT: When did this meeting take place? 
THE WITNESS: At the time I put up ay aoney 


for for the late. 

q Does May 15, 1968 refresh your recollection? 
A Yes. 

THE COURT: Is that about it? 

THE WITNESS: Yes. 


RE CROSS EXAMINATION 
BY? MR. COOPER 


q At this due diligence meeting, the offering was 
of Elpac stock by Elpac, lac., is that true? 

A You mean whose shares were being put up? 

0 Yes. 

A I don't know. I assume that. I guess so. 


A 



I 


25 


A 


TUB COURT: If you don't know. 

THE WITME88: I don't know, but I ass 


that. 
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Ths company was getting tha monoy as far as I understood. 


THE COURT: Anything slss? 


MR. DEVINE: No further cross. 


MR. LOEWINTHAN: Nothing further, except that 


we have one more witness. I couldn't get in touch with hie. 


I had arrangements to call hie tceorrow morning at 


7:30 and to advise hie whether or not he can 


down here 


and I didn't anticipate because of the length of the EBTs 


that we would be this short in ties. 


It is now a quarter of 4 and if I ash your 


Honor to adjourn new — 


THE COURT: I an not going to do that but 


I will ask defense to go forward. 


You have just one nore witness? 


MR. LOEWINTHAN: I have Stuart Steinberg. 


THE COURT: I will hear you tomorrow morning. 


MR. DEVINE: We would prefer not to go forward 


with our case until we hear the plaintiff's case in full. 


THE COURT: I am going to recess new until 


ton o'clock tomorrow. I warn you that if you don't have all 


your 


ining witnesses here at ten o'clock tomorrow morning) 


you are through. 


MR. LOEWINTHAN: He will be here at ten o'ol 


in the morning if he is coming. I will call him at 7:30 in 


7 " 


X 
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tha morning. 

THE COURT: Is thara anything also further 
bafora I close tha record? 

Tha record is closed. 
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THE COURT: Call your next witness, Nr. 


Loewinthan. 

MR. LOEWINTHANx Mr. Steinberg. 

STUART STEINBERG, call as a witness on bahalf of plaintiff, 
baing first duly sworn, tastifiad as follows. 

THE COURTX Again, I want to apologias for 
holding you up this norning. 


Go ahaad. 

DIRECT EXAMINATION 
BTx MR. LOEWINTHAN 

q Mr. stainbarg, what is your occupation? 

A Currently unoaployad. 

q Mara you at ona ti n s aaployad by Phillips, Appal 
i Walden, ona of tha defendants in this ease? 


A Yes, 1 was. 

Q DO you recall whether or not you ware aaployad 
by Phillips, Appal 6 Malden in June of 1968? 

THE COURT: In what period of tine ware 

you aaployad by Phillips, Appal fc Malden? 

THE WITNESS : I was aaployad roughly February, 


March 1967 through October 1969. 

q Mhan did you first aaat Mr. Gordon, tha plaintiff 

in this action? 

A I net Mr. Gordon in a ne stin g at 575 Madison Awanuo 
at Stainbarg u Pokoik in tha spring of 196R. 


25 
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THE WITHES#X Myself end ay father. 

Q Do you recall whether or not a question of reg- 
istration of the stock was discussed? 

A Tes > it was brought up. 

Q Will you tell the Court what wu said? 

A we wanted to know that we would be guaranteed 

registration rights on the purchase of the Elpac stock. 

MR. COOPERS Excuse as. 

May I ask that the witness be directed to 
answer as to conversations rather than whet he wanted to know 
THE courts I will toll you what, Mr. Steinber 
why don't you tell us everything you reasnber about that 
meeting then if counsel wants to direct your attention to 
sc-a® thing, he can do it after you have gone ahead. Tell us 
everything you r a m—h er about the Meeting? 


A We attended this nesting and Mr. Burr and Mr. Lord 
were present and we were interested in buying $80,000 worth 
of this stock at a price of twelve. However, that was the 
price they wanted to sell at. We were not interested in 
paying that amount of money. We wanted scan kind of a 



guarantee that the stock would have some kind of registration 
rights for ten short term in the 


We were also told 


company was about to 


turn the corner and go into the black fir the first time. 


\ 
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THE COURT: Who said that? 


165 


THE WITNESS: Mr. Burr. 

A (Continuing) And that there was — I don't 
the figures but there was son* kind of a backlog of orders 
at that tins. The caatpany prior to this had been running at 
a deficit. 

In essence, that is what happened at the aeetife 

Q do you recall whether anything was said about the 
necessity for the consent of the Cosed.ision, Canaissionar 
of Corporations in California? 

A Yes. That was one of the stipulations. We 
wanted to be sure that everything that was happening was 
legal, that Mr. Burr was allowed to sell his stock being 
it was unregistered and we wanted a letter sayhg such. 

THE COURT: Fran the Coenissioner of Corpor¬ 
ations? 

THE WITNESS: Yes. 

Q After that seating, when for the next ties did you 
see Mr. Gordon? 

A Several aonths later. 

Q Where did you see hie? 

A At Phillips, Appel 6 Walden. 

0 What did you say to him and what did he say to you? 

A The gist of the conversation was that he asked no 
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whet I thought about the deal and I told him I really have no 
interest because Z wasn't involved and he se ee s rl sort of 
surprised that we had not gone into the deal. 

q What happened after you said you had not gone into 
the deal? 

A He appeared surprised — 

MR. COOPERt I object to this line of quest¬ 
ioning as not binding on any of the defendants, the conver- 
satio n betwe e n Mr. Steinberg and Mr. Gordon net in the 
presence of any of the defendants. 

THE COURTS Sustained. 

q Did you ever tell Mr. Gordon that you did not go 
into the deal? 

A I told bin on that day. 

nut COURTS Quite aside fran whet h er or not v 
you told Mr. Gordon, the foot of the natter is you did not. 
you and your father did not buy any of this Elpae stock, is 
that correct? 

Ttt wxmisss That is oorsoot. 

TEE COURTS At the nesting you wore discussing 
the possibility or your interest in. p e rhaps $90,000 worth 
under certain conditions? 


THEMrtfass s Correct. 

THE COURTS Rut there cans a tine when you 



4 
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and your fathar decided you vara not going to go ahaad? 

THB witness: At this naatiag it van not 
told at this nantlng we vara not going to go ahead. It 
was lOMtiM later. 

THE COURT: But you didn't say that in 

the Mating? 

TEE WITNESS: Correct. 

THE COURT i At thin tiM yon vara with 

Phillips , Appal? 

THB WITNESS: OOMOt. 

THE COURT: Ware you a registered representat: 
THE WITNESS: Tea, I was. 

THE COURT: Was Mr. Ad lean a representative? 
THE WITNESS: Yes. 

THK COURT: And Mr. Lord was a registered rap 

resantative? 

THE WITNESS: Yea. 

THE COURT: was ha an of fleer la addition to 

being a registered rap or was ha just an RR? 

THE WITNESS: As far as X knew* just an RR. 

Q was anything said at the Mating as to the use of 

> 

the funds? 




A Yes. Mr. Burr, Z 


— X think \ 


26 


Elpac owed the bank 


and Mr. Burr had 
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and this money wee going to be used to somehow repay the bank 



note that was owed by Elpac. 


THE COURTj The bank loan on which Nr. Burr 
was a co-signer? 

THE WITNESSi X believe so. 

ME. LQEWlMTHJUfi Ho further questions. 

Excuse me, just two sore questions. 

0 Did you at my request call a stock broker this 
morning? 

A Yes, I did. 

Q Did you ascertain what the stock closed at yeste 


s X 


THE COUNT t X am interested, X will hear it. 
A Xt bid 3 5/8, asked 6 1/8. 

THE COURT t xt is so wimple to prove that frui 
the pink sheets which are admissible in evidence, why worry 


•butt it. X wouldehtit the pink sheets showing today. 


Go ahead. 


0 Do you know of your 


lodge whether or not 


there was 


split on that stock? 


A Yes, X 


a one for ten ruuerr* 


split about a year, year and a half ago, two years ngo. 


Q Xf X tell you that Nr. Gordon had 4380 


many shares would he have today? 
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THE COURT: Obviously 450 shares. 

Q If it was selling at three and a half dollars — 

THE COURT: I can do the arithmetic even 

"‘l 4 7 1 

without one of those electronic machines they sell. 

MR. LOEWINTHAN: No further questions. 

CROSS EXAMINATION 
BY: MR. COOPER 

Q Mr. Steinberg, you say that Mr. Burr stated at the 
meeting that the company had been operating at a deficit for 
the past several months? 

A That is correct. 

Q And Mr. Gordon was present at that meeting? 

A Yes. 

MR. COOPER: That is all 

CROSS EXAMINATION 
BY: MR. GEIST 

Q Mr. Steinberg, at that meeting — 

THE COURT: Mho do you represent? 

MR. GEIST: My name is Alan Geist. I repre¬ 
sent the defendant Elpac Corporation. 

Q Mr. Steinberg, at that meeting, whose shares were 
being offered? 

A Mr. Burr's shares. 

MR. GEIST: That is all. 


MR. DE VIN E : No further cross examination 
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THE COURT s You are excused, Mr. Steinberg. 

You any step down. 

(Witness excused.) 

MR. LOEWI NTHAM* Your Honor, the plaintiff 

rests. 

MR. L»B Virus * If I can be heard briefly, I voul! 
like to sake two notions on behalf of defendant lord. 

The first notion is to anand the answer as 
filed in this case to add three defences which we fell will 
oon *°* m th* pleadings to evidence that has been presented in 
the plaintiff's case. 

9 

The three defenses we would like to add are 
laches, the equitable defense of laches, in that the plaintiff 
knew at the latest in very early 19«9 of what he is alleging 
in this case and this case was not oanawmoed until 1971. 

TH1 COURT t It is within the statutory period. 

MR. DXVXHB: It is an equitable case. We 
fell the defense of laches is applicable. 

The second defense we would like to add is 
the fact there are indisponsible parties who axe not present 
“d part of this action as I nantiseed at the opening of the 
case as a preliminary notion and the third defense is that 
Mr. Gordon is not s proper plaintiff in that he does net 
own the 4S00 shares that he swore in his conplaiat ha did own, 



He did not purchase the 4500 shares 


THE COURT: Isn't he the owner of 3000 shares? 

MR. DEVINE: I think this is a subject to be 

determined. 

i 

THE COURT: So far as on the record as it stanls 
now, and he may indeed be the owner of record of 4500 shares 
and that would appear to be so from what I have heard 
so far by his own statement and that a variety of people 
gave him the money which was used to buy 1500 shares of the 
total of 4500 he bought. 

MR. DEVINE: Me do not contend that the 
plaintiff is not the owner of 3000 shares, nor do we contend 
that he did not purchase 3000 shares. 

Ths defense thst we raised is that this was 
not disclosed. He attempted here to represent people who are 
not party to the case. His complaint was untrue and we feel 
that that makes him an improper plaintiff and that his whole 
complaint falls for that reason. 

That is my motion to ssmnd. 

MR. LGEWlMTHkM: If your Honor please, as 
your Honor stated the defense of Indies doesnjt apply since 
the statutory period — he filed his complaint well within 
the statutory period. 

In so far as the other parties are concerned 
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2 

the testimony is that he was only a nominee and he certain¬ 

3 

ly is, on the records of the corporation, the title holder 

4 

of the stock, of the 4500 shares. 

5 

THE COURT: That isn't the question. The 

6 

question is should I permit them to amend their answer. 

7 

MR. LOEWINTHAM: I think at this point it is 

8 

a little late for them to amend the answer. There is 

9 

nothing to establish any of the facts that they are request¬ 

10 

ing. I think if your Honor thinks they hare proved on their 

11 

case some of the things that they are asking for .now;- that 

12 

at that time they may renew their motion. 

13 

THE COURT: Decision reserved. 

14 

What is your other motion? 

15 

MR. DBVINB : Your Honor, I might say that the 

16 

motion I just made was on behalf of the defendant Lord. I 

17 

don't know if the other defendants want tc join in that or 

18 

not. I would ask they speak for themselves. 

19 

MR. LIPSITS: Defendant Phillips, Appel * 

* 

20 

Malden joins in that motion. 

21 

MR. COOPER: If your Honor please, defendant 

22 

Burr would like to call the attention of the Court to the 

23 

fact that those defenses are already Interposed in his 

24 

answer. 


25 


NR. GRIST: Your Honor, on bohlaf of Rlpac 
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Inc., I would like the answer of Elpac amended aa per the 
motion. 

THE COURT: If they are In Burr's answer, then 
they haven't just been learned since like yesterday and 
why haven't they been pleaded by the others? 

What Is the other notion? 

MR. DEVINE: The other motion la a motion to 
dismiss for failure of the plaintiff to make a prime facie 
case. I will make this as brief as I can. 

I know your Honor is aware as we all are of 
the elements of a 10B5 case, namely, there must be represent¬ 
ations. The representations must be material to the pur¬ 
chase that is being alleged. There mast be reliance. The 
reliance must be reasonable. There mast be sienta, reason 
to know a falsity and there must be falsity proved in connect¬ 
ion with the causation of damages. 

I don't feel the plaintiff has proved anything 
near the requisite number of those elements, namely, all of 
them. 

However, I want to focus on one 1 mj>rtloular 
which I think alone is a sufficient basis on which te dismiss 
this case at this point and that is the failure te prove 
the falsity of any alleged representation. 


If your Honor ple< 






rk 


247a 


174 


THE COURT: Haven't they proved represent¬ 
ation by the fact that tha Steinberg's did not buy any of 
this security? 


MR. DEVINS: I think they have proved that 

two people — 


THE COURT: Just a moment. I think you would 
be well advised to have what I am about to say in mind. 

Take a situation where a buyer of stock is 
interested through your client in a corporation on whom he 
stumbles by chance in Las Vegas. There comes a time when a 
group of people meet to dis<mss Mr. Burr's second, or what¬ 
ever, certainly in this oast second sale, having in mind the 
previous one in New York. That meeting is attended by your 
client and Mr. Burr who are talking about the sale of a 
given number of shares. 5 

Your client is a member of tbe same firm as 

* 

two of the people who say on that very day at that meeting, 
according to the witness If I Y <lieve him, that they are 
going to buy a substantial number of the shares of that 
offering. 

Plaintiff nits there, hears your client attemp 
to offer, attempt to persuade two of his fellow RRs in the 
sane company that this is a good and solid inveoCmamr. 


It m 


to 


a reasonable 


might d: 
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an extra dimension of credability from the fact that along 
at the time that this was being offered to him, it was being 
offered by your client to two of his own RKs and it is not 
beyond the realm of possibility that in such circumstances, 
a person in the plaintiff's position might c om e to the 
conclusion, well, if it is good enough for them, it is good ~ 
enough for me. 

Isn't that a possibility? That goes through 
my mind and I really seriously invite you to discuss that* 

MR. DEVINE: I think it is not only a possi¬ 
bility, it may in fact be what happened and it goes beyond 
that. I think this is exactly what happ en ed, what this 
plaintiff was doing. Re was relying upon Howard Mann having 
already purchased this security and having told him that he 
thought it was a good inves t m en t. He was relying upon the 
fact that Arnold Steinberg, Sr. would attend a meeting to 
consids k whether or not to purchase himself. 

Me was relying upon the fact that Stuart 
Steinberg, Jr. attended that meeting to hear about the stock. 
That is what he was relying upon. 

ns count mo, z think he said — 

MR. DSVZHBt That is why he purchased the stock. 
THE count Z must determine the oredability^ 

He said he was relying upon the representations, 1, that they 
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transaction. Burr waa claarly acting independently for hie 
own account and plaintiff knew it or should hare known it. 

The company derived no benefit from this 

transaction, not one scintilla of evidence 

-the COURT: The transaction based on the 
testimony of the last witness had at least in part the 

raising of money through the sale of stock for the repayment 

\/ 

of corporate debt which had been personally endorsed by 


Mr. Burr. 


MR. GBIST: Yes, Your Honour, but there is 


a distinction, I believe, between a statement which may 


or may not have been made as to proceeds and what has 
happened - in other words, all the witness states is that 
there was some discussion about that and I «■ sure Your 
Honour would reoognise the difference in any event that 
if Elpac were selling the wtock as oPl'M |T * to #n offioor thJ 

was selling the stock. 

Mot one scintilla of evidence has been 

prae.ated by plaintiff .jilMt Elpac In support of hi. «l«i« 
Rule 10B5 doesn't hover in the air like a net 

to gather In .varythlng within alt. of claw. I aant reject 
th. plaintiff, vacuua el.anar theory that ha tria. to maap 
up In Just because ve happen to b. th. .took that •» wld. 
He aunt certainly do aora. H. au.t shoe aooething of what 
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we did wrong. We did nothing wrong. 

In hia own testimony, the only person he ewer 
dealt with at Elpac was Mr. Burr. He is not claimed to 
have received anything from Elpac, nothing in writing, nothing 

oral, nothing of any substance. 

Therefore, it is wy feeling that the complaint 

should be dismissed with respect to defendant Elpac. 

THE COURT! Whac do you have to say about 

that? 

MR. LOEWIWTHAHi If your Honor please, first 
of all Elpac participated through its president. 

THE COURT! Mr. Burr may haws bee n its presi¬ 
dent, but Mr. Burr was selling Mr. Burr's stock. 

MR. LOEWINTHAH: And Elpac received the 
benefits. The testimony was that it paid off Elpao's lean 
to the banks. 

THE COURT: That is what it was going to be 
used for. I have no indication and there is no proof in the 
record as to what any of the money from the sale of the stock] 
was used for. Mr. Steinberg said that is what Burr said he 

was going to do with it. 

P r e s umably, if Burr wanted to, he oould have 

gone to the race track. I invite you to tell ne What 
corporate act or what act of Burr in his capacity ns president 


r 
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and or chairman, whatever ha was, what act in tha course 
of employment raisoa- the responsibility of Elpac? Most 
everything I heard seams to me has to do with Burr and 
almost nothing has to do with the activities of his as the 
president of Elpac. 

MR. LOEWINTHANi Two things. First, the 
testimony was that Blpac was going to register the stock. 

To this date the stock has not been registered. 

Nvnber two, ws have a telegram that is in 
evidence which specifically says, and I read from the tele¬ 
gram: "The above mentioned securities are to be registered 
on a best efforts registration as approved by the Board of 
Directors of Blpac in a meeting held Wednesday, August 7, 1961 
and it is signed Robert L. Burr, Elpac, Inc. and this is in 

evidence, your Honor. 

•?HE COURT: Decision reserved. 

I will hear the next motion. 

MR. LOEWINTHAM: In so far as — 

THE COURT: I am going to deny Mr. Lord's moti< 
and I am going to reserve decision on Blpac's. 

MR. COOPER: If your Honor please, p*elimi*ari] 


nay I be so bold to correct the statement your Honor 
the bench, to the effect this was the second sale of Mr. 


Burr's stock. The prior sale was Blpac's stock by Blpac. 


•9 
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THE COURT: It doesn't really make a lot of 

difference. 

NR. COOPER: I want to join with Hr. Devine 
in hia motion on behalf of defendant Burr, and I want to 
add to that the following; that there haa been no proof of 
falaity of any repreaentation allegedly made. 

There haa been mo proof except Nr. Gordon Bay¬ 
ing that he thought that everybody waa going to buy. Be 
did not say that it had been represented to him that every¬ 
body was going to buy. He understood that everybody was 
going to buy and he relied, perhaps, on his expectation that 
they would buy. 

/ 

Secondly, there is no proof of the fact that 
the claimed representation by Nr. Burr and Mr. Lord to the 
effect that the company was making a profit in the then 
current months of 1968, was false. There has been no proof 
of that. 

Another ground is this: While superficially 
this complaint reads like a 1015 complaint, it is actually 
couched in language which makes it a conspiracy complaint, 
so that regardless of the nature of the alleged intended acts 
there must be proof that there was eoam concerted effort and 
aim on the part of the defendants involved to attain those 


ends 
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There has been no such proof and absant that, 
^h»r « ig no prina facia casa on tha part of tha plaintiff in 


conspiracy. 


I tharafora note for a dismissal of tha 


complaint with raspact -tor tha dafandant Burr. 

THE COURT: Decision rasarrad. 

MR. COOPER: May I make another point. 

If your H lor pleases, on tha question of 
rescission, I believe tha plaintiff is out of Court on tha 
basis of laches. 

THE COURT: I an not going to decide that now. 
As a natter of fact, after tha defense is in, I an going 
to invite both sides to subnit findings and conclusions. 


nanor^indnw 


and I expect I will give you a reasonable tine to subnit id»at 
ever legal authority you think is binding here along with 


findings and conclusions. 

You have made 


your defenses you tall ne anyhow so of oouri 

involved in ny decision. 

MR. COOPER: Xiao, air, with 


notion. It is one of 


it will be 


to the 


question of an action fo~ 


, it is ny contention that 


the plaintiff has no right to bring an action for danages 


when he retains the stock and has 


no effort to sell it . 


I 
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THE COURT: I understand. 

MR. LOEMIHTHAH: May I sake a statement 
in connection with Mr. Cooper's statement? 

THE COURT: Yes. 

MR. LOEW1NTHAN: I think this has not been 
put into evidence, your Honor, but it was used at the cross- 
examination of Mr. Gordon. 

I want to point out to the Court that the * 
stock certificate specifically says that the sale or transfer 
of this security or receipt of any consideration therefore 
without the prior written consent of the Commissioner of 
Corporations of the State of California naming both transfera r 
and transferee, is unlawful and punishable by fine or impris¬ 
onment or both. 

I state unequivocably that Mr. burr knew that 

*1 

when this stock was sold on August 22, 1968, he did not have 
the permission of the California Commissioner. 

THE COURT: To do what? 

MR. LORMIMTHAS: X prove that by this docu¬ 
ment that says it was issued on October 21, 1968, which I 

will offer in evidence. 

MR. DBVXHE: The plaintiff's case is closed. 



your Honor. 


THE COURT: It is not all that technical. 
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really, in a non-jury case. 

Show it to your adversajrles. 

MB. LOEWTNTHAN: It came fro* than. 

THE COURT: What is your position, gentlemen? 
MR. COOPER: If your Honor pleaees, there 

has been no testimony ther was representation that the 

/ 

certificate or consent had already been received. 

THE COURT: He is offering the docsment. What 
is your position? 

'MR. COOPER: The complaint reeds: "The 
defendant Burr would receive written permission from the 
California State Comadssion to consummate the said sale of 
stock. 

There is no representation that he already 
had it, but we would be perfectly willing to permit this in 
evidence. 

THE COURT: Any objection? 

Hearing no objection, it is received. 
(Plaintiff's Exhibit 7, received.) 

MR. LIPSITS: Tour Honor, On behalf of 
Phillips, Appel & Walden, we make a action for juApiant 
dismissing the action against Phillips, Appel i Walden. 

The only connection with Phillips, Appel ft 
Malden in connection with this case, is that an employee 
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of Phillips, Appel ft Walden which is engaged in the securitie< 
business, purported to represent Mr. Burr in the negotiation 
of a sale of private stock from Mr. Brr. 

Mr. Gordon I believe testified that no 
one ever said to him, there was no information that anyone 
ever said that Mr. Lord was representing Phillips, Appel ft 
Walden in connection with this transaction. We don’t dis- j 
pute Mr. Lord had an office at Phillips, Appel ft Walden or 


that he was employed there. 


I think the cases 


quite clear that where 


an agent is not acting in connection with the sale from the 
brokerage firm, that it is unwarranted for the plaintiff 


to rely on any representations 


by Mr. Lord. 


Mr. Gordon did not have an account at the 
time at Phillips, Appel ft Walden. His total connection with 
the firms as such involved a delivery of a certain number of 


' shares into Phillips, Appel ft Walden and delivery of those 


shares out. 


s of the 



As far as the other e 


we believe that it is quite clear that the plaintiff has 
not shown that other persons at that m ee tin g did net puroha 
he had never met any of the people at the meeting before. 

THB COURTt Be has at least put a witness on 
the stand to say that the 880,000 worth of stoek that the 
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Steinbergs vers talking about buying was not bought. 

MR. LIPSITS: Ha doesn't know that the 
two gentlenent in Philadelphia did not buy. They nay haws 
bought $100,000 worth of shares or a $1,000,000. He newer 
bothered to check, newer found out who they were. 

Mr. Adlman, an employee of Phillips, Appel, 
could haws bought as far as he knows $10,000,000 worth of 
shares of Blpac stock. He doesn't know that. All he cared 


about was that of the group there, sene people said they 
were going to purchase and he hoped the Money was going to 
be used forthe benefit of the oonpany in aone way which 
there is no proof that it was or was not. 

There is no proof that the Money was not 
raised as a result of that Meeting, there is no proof that 
the Money was not used as it was supposed to be used and 
the California Coaeilssloner's certificate shows that there 
was in fact a sale, or at least, the Ccneissioner gaws cense* 


to the sale of 24,500 shares 


stock, including the 


4500 purchased in the name of Mr. Gordon. 

I don't think that he can really say that hs 

was relying on the fact that the Steinbergs particularly 
tiers purchasing. The group net fpr the first tine and 
they gaws an indication of their interest. I think he said 
everybody indicated they were interested in purchasing. 
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Thera wee no oonitMnt at that Meeting and Mr. Gordon 
never after that tine, he never contacted the lawyer, he 
never contacted Mr. Steinberg, he never contacted anybody. 
The only thing that he did, he got a telegram that aaid 
put up the money and he put up the money, $45,000. 

He never called anyone at Phillips, Appel & 
Malden to find out if there were any research reports. He 
never made any investigation at all. 

For him to coaw in and say he was relying on 
the fact that Mr. Steinberg was purchasing $80,000 worth 
of stock is unbelieveable. 

THB COURTs That is for me to determine. 

Your motion is denied. 

Anybody else? 

I think we will take ten minutes, thep we 
will start the defense. 

(Recess.) 

MR. COOPER: It your Mtmax please, may I 
address the Court? 

THE COURT: Yes. 

MR. COPER: The defendant Burr rests his case 
and renews his motions. 

THE COURT: Decision reserved. 

MR. DEVINE: The defense case for Arnold Lord, 
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we would like to call Arnold Lord. 

ARNOLD LORD, a <X+£qaB.MXtt, wti called and being first duly 

sworn, testified as follows: 

DIRECT EXAMINATION 
BY: MR. DEVINE: 

Q Mr. Lord, what is your occupation? 

A Currently, I an engaged as a real estate salesman. 
q What was your occupation prior to that? 

A Prior to that, Just prior to that I was an offioer 

in a discoteque, part owner of a discoteqee. 

q At any time, were you a stock broker, a registered 


representative? 

A Yes. 

THE COURT: What was the name of the disoo- 
teque? 

THE WITNESS: The Sanctuary. 
q when did you become a stockholder? 

A Sometime in 1960. 

Q Between 1960 and 1968 were you continuously 
employed as a stockbroker? 


A 

Q 

A 

Q 

A 


Ho. 


What else did you do during that period? 

Prom 1961 to 1963 I was in the United States Army. 


w ere you honorably discharged? 

Yes. 
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Q By whoa vara you employed during 1968? 

A By Phillips, Appel t Walden. 

Q When did you begin your employment with Phillips, 
Appel 6 Walden? 

A SoMtine in 1965. The exact month, I don't remem¬ 
ber. 

0 Very briefly forthe Court, would you tell us what 
your duties as a registered representative at Phillips, Appel| 
& Walden during 1968 were? 

A Simply to buy and sell securities for clients. 

Q Where where your offioes located during 1968? 

A 469 Seventh Avenue. 

Q Was that throughout all of 1968? 

A Yes. 

Q Did there come a time when your employment with 
Phillips, Appel 6 Walden terminated? 

A Yes. 

Q When was that? 

A Toward the end of 19€8. I am not sure of the 
month, November, October, something like that. 

0 What was the reason for the termination of your 
employment? 

A I wanted to try something on my own and Z was bored] 
with the brokerage business and I just wanted to leave. I 
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I just left. 


Q After you left the employment of Phillips, Appel 

6 Walden, did you maintain an office anywhere? 

A No, but I did work out of an office at 221 West 57tl 


Street. 


When did you begin working out of that office? 
THE COURT: What was that address? 

THE WITNESS: 221 West 57th Street. That 


was the office of an attorney by the name of Hofer. 

Q Did you receive telephone calls at that office? 

A Surely. 

Q After you left the employment of Phillips, Appel 

& Walden, did you continue to share a desk or an office 
with George James? 

A After I left? 

q After you left their employ? 

A No, I had no reason to. I left their business. 

Q Did you receive phone calls at George James desk? 

A I might have from people who didn't no that I 

had left. That is possible. 

Q Did you ever actually acoapt a phone call, have 
a conversation on the telephone after you left the employ¬ 
ment of Phillips, Appel a Walden at George Jamas' desk? 

A I don't remember ever receiving a phone call or 
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being there when somebody called me. It would have to be 
a tremendous coincidence. 

Q Specifically, in March of 1969, did you receive 
a phone call from Mr. Gordon at Phillips, Appel 6 Walden 
while you were at Phillips, Appel 6 Walden? 

A That is highly unlikely. 

Q Do you recall receiving any phone calls from Mr. 
Gordon after you left Phillips, Appel 6 Walden while you 
were physically at Phillips, Appel 6 Walden? 

A No, not at all. 

Q What colleges have you attended, Mr. lord? 

A I went to Brooklyn College and City College of 
New York. 


Have you obtained any degrees? 

Yes. I have a B.S. degree. 

Prom what college? 

Brooklyn College. 

In what academic area did you concentrate at 


Brooklyn College? 


I got a B.S. degree in accounting. 
Have you ever heard of a company i 


Blpac? 


A Yes. 

Q When did you first hear of it? 

A In 1967, sometime, probably toward the latter part 
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i 

2 

of the year. 

1 

i 

3 

q How did you come to hear of it? 

i 

i 

4 

A It came to my attention through the Value Line 

1 

5 

Mutual Fund, som analyst at Value Line Mutual Pund. 


6 

They had an interest in the company and I used to keep in 

i 

7 

contact with Mutual funds and their analysts on specialty 


8 

growth companies and speculative companies with new kinds 


9 

of technologies. That is what I was interested in. 

i 

! 

1 

10 

q what did you learn about Blpae from the Value 

i 

i 

1 

11 

Line people when you first heard it? 

i 

i 

12 

A Basically, that they had invested in the company 


13 

and that they felt positive about the potentiaim for the 


1 

company and I guess just soa» basic information about 


1 

some of the products. Enough to entice m to look into it 


K 16 

further. 


1 

q How did you look into it further? 

j 

1 

A Well, I called the company and spoke to management 


1 

and eventually went out there. 


I 

q Where did you go? 


■ 

A I went to visit Blpae in Newport Beach. 


1 

q When did you make that trip? 

! 

i 

< 

■ 

A The first tiM? 

l 

i 

1 

q Yes. 


1 

A That was at the end of 1967. 

1 
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q When did you firet meet Robert Burr, a defendant 
in this case? 

A The firet time I went to Elpac at the end of 1967, 

I 

but I had spoken to him on the phone before this. 

Q What was his position at Elpac when you first met 
him in California? 

A I be Here he was president and chairman of the 
board at the time. 

q Subsequently, did you have occasion to speak to 
Mr. Burr again? 

A Oh, yes, several times, getting information, 
finding out who the man to speak to was to substantiate 
different things and different products and who their clients 

were. Mostly getting Information. 

q In May or June of 196t, did you visit Elpac's fac¬ 
ility in Newport Beach with Mr. Mann, Hcwar Mann? 

A Yes, I did. I-don't knom exactly what date, 

but we went out there together. 

q What did you and Mr. Mann do while you were 

at Elpac's facility in California? 

A Well, Bowie wanted to see what was going on there 
and learn all about the company, a very Investigative type 
of person. 


Q 


Do you know why he was interested? 
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A Tea. He was investing in a private pla c ement 
that took place that spring of 1968. 

THE COURT: He had already invested? 

THE WITNESS: That is very possible. 

THE COURT: I an asking you. 

THE WITNESS: I don't remember exactly the 
coordination of it. It is too long ago for ne, but it 
was around the sane time. 

Q * What did you and Mr. Mann do while you were at 
the plant or at the facility of Elpac in California? 

A We spoke with Bob Burr and the other officers, 
the financial officer, the marketing officer and the 
chief engineer and we got a tour of the plant and we 
specifically spent a lot of tine in one area which was 
their controls division, to see the future potential. 

The future potential of the company was 
based upon a couple of key products and one of then was 
a machine that was a high speed drilling machine which 
was called a 20-20. It was a new revolutionary kind of 



item. The state of the art of high speed drilling of 
printed circuit boards, and there was a great nerfcet for 
this kind of thing and Howie specifically was ver interested 
because he is a very mechanical type of gey and he wanted 
tc- know how the thing worked so we spent a awful lot of time 
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with the engineers and the marketing people were planning 
to sell it based upon the engineers. 

Q Did you talk to financial people of Blpae while yoi 
were there? 

A Oh , yes. 

Q Was Mr. Mann present? 

A Yes. He probable asked more questions than I did. 

Q Did there come a time in 1968, whether it be before 
or after the visit to California that you have been testify¬ 
ing about, did there come a time when Blpae effected a 
private placement of its common stock? 

A Yes. 

Q As well as you can recall, when did that private 
placement take place? 

A Well, It think it was in May, sometime, in 1968. 

I don't remember the exact date. It was I think, for about 
a million and a half dollars. 

Q Did you personally participate in that private 
placement in any way? 

A Well, yes. I advised certain customers of mine, 
friends of mine, to invest in the company based upon what 
I believe would happen with the company and also at the 
same time my participation was a small end in tenm of the 
total placement. 
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Moat of it was taken down by Mutual funds at 


that time and institutions and a lot of the Information that 
I had gotten came from institutions and mutual funds like Val 
Line, and also from the partners of Loeb, Rhoades and Company 
who invested at the time and excited about the cosg»any. 

q Who were the people that you introduced to Elpac 
in connection with that private placement? 

A The first placeamnt? 

Bowie Mann was one. Even though Bowie wasn't 
a cu '-.omer of mine, we were riendly at the tine and he 
became interested in the company due to me. 

Another good friend of mine, a guy by the 
name of Donald Painberg. A man by the name of Henry Paid- 
man and the other names, I don't re m e mb er. There were a 
few. 

0 Do you recall approximately how much each of those 
people invested and at what price per share in that private 


placement? 


Nell, the price per share was ten dollars per 


share and Bowie Mann put in $50,000 which would mean he 
would buy 5000 shares. Donald Painberg put in $50,000. 

I believe Benry Peldman put in $250,000. 

Q Prior to that placement, was a meeting held with 

respect to the proposed placement? 
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A Tu. Because Z was a broker at Phllllpa, Appel 6 
Walden, we had to do this through Phillips, Appel 6 Walden, 
so Phillips, Appel a Walden held what they call a doe dili¬ 
gence meeting to explain the risks involved to the people 
and I guess to just substantiate that they are aware of all 
the facts and that was held at arounc 'that time at the 
offices of Phillips, Appel at 469 7th Avenue. 

Q Who was present at that meeting, at that due 
diligence meeting? 

A I was. Jinny Walden who was a partner of Phillips, 
Appel; Jerry Kern who was their attorney; Bobby Burr; Dennis 
Krelger who was on ^e board of directors of llpac at the 
time; Howie Mann was; Henry Feldman; Donald Fainberg and 
there must have been more but Z can't remember who else 
was there. Tnose Z know were there. 

Q Was the financial condition of Blpac at the time 
discussed at that due diligence meeting? 

A Z believe so, yes. 

0 Were financial statements for the ooapany handhd — 
out to the people present at that meeting? 

A They had to be. All that was part of the private 
placement that was necessary. 

Q Tour answer is that financial statements were hand! 


out, is that correct? 
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Q Did the purchasers in this private placement ob¬ 
tain any guarantee to have their stock registered by Blpac? 

A No. That would have been impossible, and let me 
explain what I mean by that. 

They signed investment letters which meant tha 
they would hold the stock for a period of reasonable investms 
and in those cases it was considered by the attorneys, at 
least that explained it to me, to be a period of St least 
two years and what would happen at the end of that two 
years, I think a percentage of those people could ask for 
registration and the company was obligated to try and regists 
it, that is all they would do, but at the time the Califom- 
ia Commissioner, I remember, I was explained they were 
very difficult in giving out registrations on this stuff, 
so the only thing that could occur, after a long period of 
time these people could request It and the people would have 
to do whatever they could to try and do it and that is the 
way a private placesmnt was held, on that basis. 

Q Is that the situation which pertained to the 
stock that Howard Mann bought in that placement? 

A Oh, yes, sure. 


Do you know how much Blpac raised in that private 


placement? 







rk 
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I think it was around a Billion and a half dollars, 
but I am not sure exactly. 

Q Do you know what use was made of the proceeds? 

A Well, a good deal of it was to pay off certain ob¬ 
ligations and sobs of it was for working capital. The 
coapany was in 1968 constantly in trouble for not hawing 
enough working capital and this was the Bain problaa with 
the company. 

Q Did you reoaiwn any compensation for your serwices 
in connection with that priwate plaoament? 

A Mo. It wasn't possible, because I cans in on 
the deal too late to get any ki nd of nosilsBlon from it, 
so at Phillips, Appel, the only thing we got wns the right 
of first refusal on any further deal that would be done with 
Slpac, which I thought there would be. 

Por example, there were plans to haws one of 
the divisions that they felt would be a very blossoming 
aspect of the company be a spin off sometime in the future 
to go public and if so, Phillips, Appel would haws handled 
it and at that tins I would haws gotten whatever it was 
then would have been oompensatisn far that. 

Q Did Irving Gordon, the plaintiff in this case, 
purchase any Slpac stock in that private placement? 

A No. 
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Q Subsequent to that private placement, did you keep 
yourself informed about Blpao? 

A Absolutely. I was involved in other things with 
the company. 

Q How did you keep yourself informed? 

A I certainly made a lot of visits to the cesipany, 

plus the fact later on in that year X participated in 
helping the company go thro u g h with a merger in which X 
particularly raised through clients appeavtestely a million 
dollars in that merger. 

Q Let's pause at tat point pi fsC the 


ly a million 


fer the 


Court exactly what this 


Blpac was and start by telling the Asm 
A Exactly, it was in the fall i 
The exact date, I don't know, but I am 


place? 


ef lf«§. 


there is a reooi 


of it. 


What kind of transaction was it? 


A It was a peculiar kind of thing. At the tine the 


difficulty 


was working capital. We were trying to 


get money into Slpac. At the tine for 


reason, tha 


California Commissioner would mot allow another private 
placement for the company. They had completed one in 


May and it 


additional capital, so we set down 


with lawyers and worked out at the time what I can recall 


25 











273* 

r k lord * direct 200 

was a simultaneous transaction and what I naan by that is, 

I had investors including mutual funds invest in a company 
in Atlanta, Georgia called Aero Science A Electronics. 

At the closing of the money going in and 
that deal being \3tapleted, it wan simultaneously merged intfl 
Elpac so the original investor^ would end up with Blpac atoefcj 
for their investment and this is what the merger was all abo^t. 

Q Did this produce money for Elpac? 

A It prodMsed around a million dollars, plus the 
fact it produced the other company which really worked in 
very well in terms of its product line with Blgne and it 
was a savings because ther was no long e r a need far ware¬ 
housing and also it was an introduction to IBM, so to 
speak, because this company was dealing with IBB and 
getting a great deal of their business from IBM. 

It was a good thing overall fuff Blpac. 

Q Do you know what use Blpac made of the prooeeds? 

A Well, like I said before, most of it was used 
for working capital and some of it to pay off obligations 
that the company had at that particular point. Baactly, 

X don't know. 

0 The i n ve s tors in this transaction in the fall rec¬ 
eived Blpac stock, ia that oorreot? 

A Wall, X baliavs they did because that ia tha only 
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certificate I think they received because Aero Science 
then became Elpac at the same time they put their money in. 

Q Do you recall as it all worked out how amch each 
investor paid for the Elpac stock he was winding up with 
in that transaction in the fall? 

A They paid, I think it was $10 a share, or just aroi 

$10 a share. 

Q Did you introduce investors to that transaction? 

A Yes, I did. 

Q Who did you introduce? 

A There was my wife's uncle who bought some; Donald 
Painberg again who was a friend of mine. I believe the 
Hemisphere Mutual Pund. It might by Sy Management. I 
am not sure whether they came in on that first deal. A 


bunch of people that were client friends of mine; a 
relative or so. 

q Did you receiv e any compensation for your servic¬ 
es in connection w'th this Aero Science transaction? 

A Yes, I did. 

q How much did you receive? 

A Actually I got reimbursed from Phillips, Appel 
because they received the original commission »nd I believe 
that I received 75 per cent of my end of the ooamission and 


it was something like, I think the commission was something 
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like $10,000 in cash and a bunch of stock and I think the 
stock I received worked out to something over 4000 shares of 
Elpac, eventually. Something like that. 

Q At the time of this Aero Science transaction in 
the fail of 1968, did you believe that Elpac was a good 
investment? 

A Oh, yes. I put my people into it and my friends; 
of course. 

Q What kind of investment did you believe it was 
at that time? 

A What it was, it was a speculative company, a 
growth company in high technology that was going from bed 
news to hopefully work out based upon its products which 
were in high technology, which presupposes speculation 
kind of growth. 

Q What kind of a future did you see for Elpac in 
the fall of 1968? 

A I thought it would be great. Our expectations, of 
course, and if you want to go into lengthy explanation of 
what I believed in the company was that the ooapsny would tu 
the corner by the end of 1968. We felt that 1969 would be 
a profitable year. 1970 would be the big year. 

This is the reaeon why I got involved in 
long term stock with the people on unregistered securities 













276a 

Lord - direct 


rather than by that amount for people in the market place, 
because it was a future kind of item and the big products we« 
this drilling machine, which was a high speed printed circuit 


board drilling machine and at the time it drilled something 
like ten times faster than any other machine and it was 
very worthwhile, even for small companies to own even though 

it was an expensive machine. 

Then there was the area of data terminals 

and at.that particular time, one of the news items in the 
United States in terms of future markets for new technology 
was in data communications which is the transmitting of 
data from computers into computers and receiving information 
through communication systems and one of the big items that 
Elpac had come up with then, one of their engineers, was 
a data terminal. 

Now, at the time we were — I am saying "we", 
Elpac was negotiating with IBM Service Bureau for a very 
large contract for that data terminal and they needed an 
enormous amount of those terminals which would be maiy, 
many millions of dollars and the terminal stacked up both 
pricewise and performance wise to anything that existed at 


that particvfcer time 


Now, let me explain why I BM would buy 


a terminal from 


other comp any . 
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Q I don't think you need to unless the Court would 
like to hear it. 

THB COURT: No. 

Q I think you have given us a sufficient answer. 

A I am sorry. 

Q Between the May 1968 private placebo* and the Aero 
Science transaction in the fall, did you meet Irving Gordon 
the plaintiff in this case? 

A Yes. 

0 When did you first meet him face to face? 

A I fcm not positive of that, but my recollection is 
that the first time that I spoke to Mr. Gordon was on the 
phone and let me give you the background for that. 

Q Before you do that, let me ask you, is it possible 
that you had met Mr. Gordon tbx the first time in Las Vegas? 

A A That is possible but I don't remember it. 

Q Tell the Court the first time you remember talking 
to Mr. Gordon? 

A Well, Howie Mann who participated in the first 
private placement came to me around that time and told me 
he had to go to his CPA to work out where he was getting 
his $50,000 from to put into the first private placement 
that he invested in and he came and told me that his CPA 
who is Mr. Gordon, and he called him a greedy kind of guy 


I 


I 
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and when he heard of Howie's investment, Howie had been 
very successful in the stock market and made most of his 
money at that time, he was a kind of wealthy boy — 
q Was Howard Mann a client of yours? 

A No, he was a client of somebody else at Phillips, 

Ap ;1 4 Walden. 

0 .You were acquainted with him? 

A Yes. We had met in Bermuda. I had gone down 
to Bermuda with my wife and we met down there. We social!: 
but we never did any business. 

Howie told me — 


Mann told him. 


MR. LOEWINTHAH t objection as to what Mr. 


THE COURT: Sustained. 


q Tell us what you recall of your first conversation 
with Mr. Gordon and when it took place? 

A Howie told me. — 

MR. LOEWINTHJW: Objection. 

THE COURT: Sustained. 

Q Start with Mr. Gordon. 

A Mr. Gordon and I first discussed — he Mted 


a piece of the stock or what he termed a piece ef the 
action of what Bowie got. At the time that MY. Gordon's 
mm was crlven to ms from Howie Mann, 1 don't know whether 


name was given to ms 
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I called him on Howie's urging or whether he called me 
at that time or what happened. 

0 What was said in that conversation as well as you 
can recall? 

A Specifically I told him that the deal was closed 
and that the allocation for the private placement was 
closed and he couldn't be part of that deal and that was 
pretty much the end of it and he said he wanted to get the 

kind of deal that Howie got. 

Q Was this before or after your trip to Califcmia 
with Mr. Mann? 

A X don't know, really, it may have been before. 

Q In that first conversation with Mr. Gordon, did ha 

express a desire to purchase Slpac stock? 

A Oh, yes, sure. That was the reason for the 
conversati>n, because he wanted it. 

Q Did he tell you whether he wanted to buy market 
stoak or privately sold restricted stock? 

A He wanted to have the same deal that Howie Mama 
got which was restricted stock at a substantial discount 
to the market price at the tin. 

0 Did he tell you why he wanted to purelMMe Blpac 
stock? 

A Ho, but I assumed he wes excited because — 
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MR. LOEWINTHAN: objection. 

THE COURT: Don't tell us what you assume. 
Sustained. 

q At that time, did you tell him that there might 
be some stock available for purchase on a private basis? 

A The first time? 

Q Yes. 

A NO. 

q When did you tell him that, if you ever did? 

A Well, after that same time. Bob Burr had to emll 
his securities and Burr told me about this and even Howie wai 
aware of that. Howie was in contact with Bob Burr like I 
was. We were all kind of friendly at the time and at 
that time when Burr's stock came up, either Howie came to 

me and said I should call 

MR. LOEWINTHAN: objection as to what Howie 


said to him. 


THE COURT: Yes. Sustained. 


q Try and leave out conversations arftich were between 
yourself and Howard Mann. 


A Okay. 


Would you repeat the question, 1 got lost. 
q You were telling us hew you came 

THE COURT: You said that Burr told you he 
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had to aall some stock. 

THE WITNESS: Right. 

4 

THE COURT: Pick it up from there. 

A (Continuing) And the question is what? 

0 I want to know when you explained to Mr. Gordon 
that there might be stock for him to purohase. 

A There was a telephone call I either made to Mr. 
Gordon or Mr. Gordon mace to me on Howie's urging — I 
don't remember the exact circumstances, but Nr. Gordon 
wanted it prior to that so when Mr. Burr's stock became avail¬ 
able or he had to sell his securities, that is when I spoke 
to Mr. Gordon. 

Q Subsequently, did you attend a meeting in the 
offices of Stuart Steinberg's father? 

A Yes, I did. 

THE COURT: When was that meeting? 

THE WITNESS: The exact date I have no idea. 

THE COURT: What is the month and year? 

THE WITNESS: I assume June, July but I don't 
renesiber exactly. 

0 At that Meting or in the hall immediately outside 
Mr. Steinberg's personal office, did you state to anyone 
that Elpac would make a profit in July of 1968? 

A No. I doubt that trssmndously. 


I 
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Did you state that Blpac would stake a profit in any 


subsequent month of 1968? 

A No. You see, we didn't feel — we weren't talking 
about current profits. The basis on which everybody bought 
that stock the basis which I believed in it and the mutual 
funds and every professional involved in that LU«i|nsef., w«s 

I 

that they would turn around in that year and in \W they 
would become profitable and in 1970, they would becone 
profitable and the company would show this big turn- a-round. 

It was a long tern thing. That is why all 
the professionals invested on a long tern basis. That is 
why I bought it and advised people to invest in it on a 

long term basis. 

The current year, everybody knew 
THE COURT; Strike it out. 

Put a question. 

q In July of 1968, at about that tine, did Mr. Gordon 
sign certain documents in your presence wi-h respect to 
Elpac? 

A I believe he did, yes. 

0 At the tine he signed those documents, did you 
state to him that the oosqpany would make a profit in July 
o* \968 or \n any subsequent month of 1968? 

A No. 


li 
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Q In August of 1968 when Mr. Gordon was paying for 
the Elpac stock that he was going to purchase, or was pur¬ 
chasing, did you tell Mr. Gordon that the people at the 
June aweting had all purchased and paid for their stock? 

A Mo, absolutely not. I couldn't have. 

MR. LOEWINTHAM: Objection to the last part. 

THE COURT: Strike it out. 

0 Did you ever at any tine state to the plaintiff, 
Irving Gordon, that everyone at the June 1968 nesting had 
paid for their stock; did you ever tell hin that? 

A No. Those people worked with ne, right next to 
my office, how could I say something like that. 

MR. LOEWINTHAN: Objection. 

THE COURT: Strike it out, everything after 

the word "Mo.". 

Q Did you ever tell hin that Stuart Steinberg and his 
father had paid for the stock? 

A Absolutely not. 

Q Did you tell Mr. Gordon at any tine that the 
40 , 00 $ share block had in fact been purchased, and I an 
referring to the 20,000 share bleak that Mr. Burr owned? 

h That la possible, beoeuee it waa. 

Q Mho had purchased it? 

A Diebold Mutual Fund. I think it was called 
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Diebold Venture Capital Fund. 

q Does the name Diebold Technology Veetdre Fund 

refresh your recollection? 

A Yea, that is it. 

0 Hoe many shares of Mr. Burr's stock did they 
purchase? 

A 20,000 shares, I believe. 

q whod did they purchase it free? 

A Free Mr. Burr. 

q How such did they pay per share? 

A I believe they paid $12 per share. 
q Who ran the Diebold Technology Venture Fend in 

the latter part of 1968? 

A A guy by the nasi of Frank Snith. 

Q At that tine, in the latter half of lt€t, did 
you consider the Diebold Fund and Mr. Snith to be sophist! 
cated investors? 

A Absolutely. At was a good fund and Mr. Snith 
himself had a very good reputation. 

MB. LOKWINTHAM: Objection. 

THB court* object before he finishes 

answering. 

strike it out. M o ti on greeted. 
q Do you know how much total Diebold Fund paid for 







285a 

rJc Lord - direct 212 

the stock that they purchased from Mr. Burr? 

A I an just about positive it was $240,000. 

Q Did you ever at any tine tell the plaintiff 
Irvin? Gordon that Elpac would make a profit in July of 1968 
yes or no? 

A No. 

0 Did you ever tell him that they would make a 
profit in any month in 1968? 

A No. 

Q Did you ever tell him that in fact Blpac had made 
a profit in any month of 1968? 

A No, absolutely not. 

Q With respect to Mr. Gordon's purchase of Mr. Burr' i 
stock, did you receive any compensation from Mr. Gordon? 

A No. 

Q Did you receive any compensation from Mr. Burr? 

A No. 

Q Did you receive any compensation from Blpac? 

A No. 

Q Did you receive any compensation from anyone 
in connection with that purchase? 

A Mo, absolutely not. 

0 Were you ever paid a salary by Blpac? 

A No. 
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q Did you ever enter any contract with Elpac under 
which you obtained any compensation for advisory services 
or consulting services of any kind? 

A No, just whatever deals I did I got commission* 

for, like Aero Science. 

q Here there any other deals for which you got comm¬ 
issions other than Aero Science? 

A No. 

THE COORTs Did you get any commission 
on the $240,000 that represented the 20,000 shares sold to 
Diebold? 

THE WITNESS: No, I had nothing to do with tha 
somebody else did. 

Q Did you profit in any way from the plaintiff's 
purchase of Mr. Burr's Elpac stock? 

A Did I profit? 

Q Did you personally profit? 

A NO. 

Q Did you ever get any fees from Elpac at any time 
for services of any kind? 

A Pees? 

q Pees, payments, anything? 

A After the reorganisation, they reimbursed me for 
certain expenses X had in connection with trying to do 
certain mergers forthem. 
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There was ona merger we were trying to do — 

V* 

HR. LOEWINTHANt Tour Honor, can we fix a date 
THE COURTi Tea. 

Q When were these expenses relnbured to you? 

A Recently. I would say '71, 1971 or maybe 1972. 

q How much was the total that you were reimbursed? 

A I think it worked out to about a thousand shares 
of stock at the time because they reimbursed the creditors 
with stock and I think it was something like $1200 in total. 


THE COURT t $1,200 in cash? 

THBivrtNsaS: Ho. They game me stock I 
sold and I think it was a dollar a share. It was soma thing 
like $1,200 that I got out of it. 

THE COURTt Was this after the reverse split? 


THE WITNESS * Tea. 

Q Had you expended as much as you ware reimbursed 
or more in pursuing business for Blpac? 

A Much more. 

q Tou realised no profit from that reimburament, is 
that correct? 


No. I lost a lot of money. 


At soma point, did you 
Tes, I did. 

When was that? 


a director of Blpac? 








263a 

Lord - direct 


A Exactly, no. 


q Approximately? 

A I would say the second half of 1968, probably aroi 

i 

September, something like that, if I had to gueas at a 


month. 


Did you receive any directors' fees from Elpac? 


Who paid your expenses to go to California for 


meetings? 


A I paid. 


q Did you receive any pension or fringe benefits 
of any kind from Elpac while you were a director? 


q Mr. Lord, I would like to do one other thing 
before we finish with your examination. I want to read 
you the representations which the plaintiff claims that 
you made in paragraph nine of his complaint and I want 
you to answer as to each representation I read to you 
whether you ever made such a representation! do you under¬ 


stand? 


A Whether I said those things? 


Yes. 


Reading from paragraph nine A of the complaint i 


that the arrangement for the sale of 20,000 shares of 
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defendant Elpac stock owned by the defendant Burr and offer 
to the original group of persona present at the meeting of 
June 1968 as set forth in paragraph 8 above of which the 
plaintiff was one such person, had been consummated. 

A To those people? 

Q Did you ever tell Mr. Gordon that that had been 
sonsuanated? 

A Ho. 

Q Paragraph 9B» that eaoh of the said persons at 
the said meeting of June 1968 referred to above, had accept¬ 
ed the arrangement and had purchased al lofted shares of the 
defendant Elpac stock free* the defendant Burr and each 
person was forwarding his check for the same. 

Did you ever tell Mr. Gordon that? 

A Never said anything like that. 

Q Paragraph 9C».that the stock would be registered 
no later than April 30 , 1969? 

A No, that is impossible. 

ME. LOEWINTHAH: objection, your Honor, to 

"Impossible^. 

THE COUNTt Strike It out. 

Q Did you make that representation? 

THE COUNTt He said "No”. 

A NO. 
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Q Paragraph 9D> the defendant Burr would receive 
written permission from the defendant Blpac to consummate 
the sale of his shares of stock in the defendant Blpac to 
the plaintiff. 

Did you ever make that representation? 

A No. 

Q Paragraph 9E» the defendant Burr would receive 
written permission from the California State Conmission to 
consummate the said sale of stock. 

Did you ever make that representation? 

A No. These things were none of my business. 

MR. LOKWINTHANx Objection, your Honor. 

THE COURT Strike it out. 

Stop these asides you tack on to each one of 
your answers. Just answer the question. 

Q Paragraph 9P» the defendant Burr would receive 
written permission from any banks or others to which the 
Defendant Blpac was indebted to consummate the said sale of 

stock. 

A No. 

q Paragraph 90; the defendant Burr would deliver to 
the plaintiff and other purchasers of any of his stock a 
written' guarantee as to when the stock would be registered. 
A No. 
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I 

Q Paragraph 9H; the defendant Burr would lend the 
funds received fronthe plaintiff and others for the sale 
of his stock to defendant Elpac for the sole purpose of 
causing defendant Elpac to pay the corporate note or notes 
held by creditor banks which said note or notes had been per¬ 
sonally guaranteed by the defendant Burr. 

A No. 

Q Lastly, 91, the defendant Elpac was at the tine 
of the offer to sell the aforesaid stock operating at a 
profit and that defendant Elpac had enough current orders 
to produce a big profit for the year 1969. 

A 1969? 

Q 1969. 

A No. 

Q Is it possible that you said a big profit would 
be produced in 1969? 

A In 1969 it is possible that I thought there would 

be a profit but.! didn't state that there were big orders 
because there weren't any. WeTwer» hoping to get big orders. 

Q One last thing. Nr. Lord. 

You testified you did not surice any of these 
representations. Did Mr. Burr ask you to make any of these 
representations? 


A 


Not at all. 
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hr. DEVINE: That i» all I have. 
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219 


THE COURT: Do you know whether Phillip*# 

Appel got any payment on account of the Irving Gordon 

transaction? 

the WITNESS: They didn’t. They didn’t 

even know it occurred. 

the COURT: You may inquire. 

CROSS EXAM INATION 
BY: MR. LOAN!NYHAN: 

q In 1968 you testified you were a registered 

representative? 

A Yes. 

q When did you discontinue being a registered 
representative? 

A mar th. and of 1»««. I “ not *“ r * " h * t *“ r lt 
vm October. Nov® ter. Juat around that period of tl~. 
q Did you lose your representation? 

A Not by any means. I toft voluntarily. I n«ver 

had a problem. 

0 • At th. ®.tm, of JO® rn«. *-* th f 

you aade no® of tha repreaantatio® lnoludad In plaintiff a 

complaint. 

A What meeting? 

Q Th. ®etl«, of da® x*«» «*•“ » f «• 

^o were ,oin, to puroh.a. .took -ere pr—t at 
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4 Pokoik's office? 

A Right. 

Q What did you aay? 

A I don't rotntemfcer what I said, if I said anything 
at all, but I know what I could have said and couldn't have 
said. 

q Are you telling us that you stood irate at that 
meeting? 

A No, I am not saying that. 

Q And you can't remember anything you said to Mr. 
Gordon or to the other persons present? S 

A Zf anything, I described — 

Q I am asking you whether you remember. I don't 
want you to conjecture. 

A Exactly, no. 

Q Not exactly, the substance of what you said. 

A Yes. I can only assume. 

THE COURT: Don't assume. We just want 

to know what your recollection is. 

A I can't recollect exactly what I said. - - 

i 

q Weren't you interested in having these people 
purchase Mr. Burr's stock? 

A Those people — 

I asked you a question and the answer could be 



Q 
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yes or no, Mr. I^rd. 

M*. DEVTWK : Could be, but it may not bo. 
the COURT! It eay bo, lot's try it out and 

soe if it works. 

THE MITKESS: Repeat tho quostion. 
the COURT: Road it, ploaso. 

(Tho quostion was road.) 

A I would like to have soon it, yos. 

0 And you don't recall what you said in connection 

with having those people purchase tho stock? 

Are you tolling that to this Court? 

A That is right. 

Q YOU do not rwontoor thnt. You rwwnbor «ho 
present? 

A Sons of tho people, yas• 
q who do you romeebor was present? 

A I reeestoer Mr. Steinberg, because it was his offi« 
I i jenber Stuio Steinberg because I worked with stule 
and Stevie Green, beca«~ Stuio and Stevie Greenberg ^ «P 
that easting and they were Stevie Greenberg's people. 
q Did Mr. Gordon knee hie? 

A Mr. Gordon got there through ns but the other 
people got there through Stevie Greenberg. 

0 The two of thee free Philadelphia? 
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A Thera I don't remember. The only people I remember 
was myself, Mr. Burr, Mr. Gordon, Stuie — I don't even 
romember Stevie Greenberg being there and Stevie was and 
he is a friend of mine and I don't remember him being 
there. My recollection of that meeting is pretty poor. <^. 

Q You know that Mr. Gordon bought 4500 shares of 
stock, of Mr. Burr's stock in Blpaci you know that, don't 
you? 

A Yes. 

Q Did you ever receive any remuneration for that dea]| 

Nothing at all. 

Did you ever receive any payment at all from 

e 

A Nothing. 

Q Did you ever receive any payment f ram Mr. Burr? 

A Nothing. 

Q Did you ever receive any payment from Blpac for 
any other deal? 

A Yes. 

Q What is that? 

A That was the Aero Soienoe Electronics merger. 

Q You testified to that. 

A Yes. 
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Q Did you ever receive any remuneration from Mr. Bun 


for any other deal? 

A For any other deal? 

q For any reason? 

A In connection with Blpac; no. 

q In connection with anybody. 

A I doubt it very much. 

THE COURT: Don't you know whether or not 

you ever got any compensation from Mr. Burr? 

THE WITNESS: As compensation, no. 

THE COURT: Let's not play with words. 

Did you ever get any money from Mr. Burr? 

THE WITMBSS: No. 

THE COURT: Or anything of value? 

THE WITNESS: Nothing. 

q Did you ever receive any notes from Mr. Burr? 

A Notes? No, absolutely not. 

q So it is your testimony, and I will ask you once 
more, and remember, I suppose you do know, you are under 
oath; did you ever receive any monies other than that one 
deal that you talked about from Elpac? 

A To the best of my knowledge, no. 
o Did you mr roo.lv. my mmi.— of my kind fro. 


25 


Mr. Burr? 
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A That I don't know because «• wars in tha habit of 

loaning aaoh other money, paying for aaeh other's <a1«v 

»* 

trips, stuff like that. 

Q Would that be in tbs nature of a hundred dollars, 
two hundred dollars? 

A It wouldn't be an en o rmo u s mount. 

TUB COURTj What was the amount, instead of 
fiddling around, lot's find out what was the largest mount 
that you my haws borrowed from Nr. Burr at any erne time. 

THX WITNESS i It would be in the hundreds of 

dollars. 

TBS COURT: under a thousand? 

TBS WITNESS i I would imagine so. 

Q If it was over a thousand, you would certainly 
remember it, wouldn't you? 

A Yes. 

\ 

Q I show you an advioe to depositor from Manufacture] 
Hanover Trust Company from Robert L. Burr to A.A. Lord. 

Is that you? 

A That is right. 

Q It is in the amount of $1,467. 

I show this to you and ask you it ywu receiv¬ 
ed that from Nr. Burr? 

It is easy to answer — 
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THE COURT: Lat hia look at it. 

A It looks ilka it fron boro, but I don't 


MR. LOBWIWTHAH: I otixv this advice to depoe 


tor in sridsnos — for identification. 


(Plaintiff's Exhibit •, narked for identifi¬ 


cation.) 


THE COURT: I hoax no objection, it is 


received. 


(Plaintiff's Inhibit 8, received.) 

TIE COURT: Do you cent to look at that? 


m COURT: 


that refresh your recollect- 1 


ion, having looked at it again? 


THE WITNESS: Tea, I think it 


THE COURT: Tell us what it refers to? 
THE WITNB8S: Okay. 


of 196S I was helping to 


organise a 


celled 


the tine Bob Burr and I were close after working on Elpac, 


and Bob wanted to buy sons of the Initial stock of Advi 
Maaory System along with ns and I believe if anything 


that check is for that paynsnt, and that is what X think 
it is for. I don't think it had anything to do with 











o 


0 
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q Bob this la $3,667 that Nr. Burr gars you and you 
juat testified you wars buying ths stock for Nr. Burr? 

A No, Z didn't tostify to that. X said that Nr. 
Burr was supposed to partioipata to ono third of ths extant, 
or one-fourth of the extend, Z an not sure exactly, of ay 


participation in Advance Neaory Syateas and i 
he never did, but that is what that was for. 


in affect 


THE COURT: What do yvu naan ha never did? 

Did you deliver to hie one-third of the stock! 
THE WITHBSE: We. 

THE COURT: Did you return the $3,647? 

THE WITNESS: Z don't knew. 

Let's get to the n est in g of July 19 at tfcilllpe. 


Appel 6 Walden> do you 


ir that? 


The July nesting — 


THE COURT: Before we leave this. Bid yen « 
have any other financial transactions with Mr. Burr of any 


kind? 


THE WITNESS: Net that Z 


THE COURT: Go 


0 Let's go to the nesting on July It, lt6$, the 

nesting after June in Mr. Fekoik's offios. 

just prior to that nesting, did you eall 


Hr. Gordon and ask hin to 


to your offios? 
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A I don't know, naybe, 

0 Is it a fact that Nr. Gordon was in your offioa 
on July 18? 

A Z can't renaaber July 18 any noxo than any other 

day. 

Q X will refresh your recollection. 

X show you plaintiff's exhibit 1 and X ask 
you to look at the last page — this is a copy — and X 
ask you to look at the last page whore Nr. Klein notarised 
the signature of Nr. Gordon and toll us the data? 

A July 18. 

Q Does that refresh your sodellootlon that ha was 
in your offioa on July 18? 

A Ha east haws boon. 
q Who is Nr. Klein? 

A Larry Klein works in our office and ha was a 
notary Public. 

q Ho notarised the signature, so he was there an the 
18th, is that correct? 

A Obviously, yes. 

q Bow is it that Nr. Gordon walked into the office 
on July 18? 

Didn't you call hie and tell hin there were 


papers for hin to sign? 






I 
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A I guess to, I don't knew. X don't ra wtb er whethe^ 
he just showed op and tha papers ware thara or I called hia^ 

and said tha papers were there. 

Q Let ms ask you whether you reeaeber if he signed 

it. Do you reasstoer hie signing it? 

A Yes, I do, vaguely. 

Q Do you raaenber that you filled in the first, all 
of tha bfcnk spaces on Plaintiff's exhibit 1? 

A I don't lTir 1 — that. It oould very well be. 
q is this your handwriting? 

A Yes, it certainly looks like it. 

q Then you did fill it in. Did you fill it in befor| 
or after he signed it? 

A I undoubtedly filled it in with hie there asking h|e 
the questions. 

THB COURT: Do you 

THE WITNESS: Yes, I do. *e sat right on 


sty right. 

q you raeaahar he sat right 
reeeaber the date and you don't 
elsrubout this seating? 

A The only thing X don't 
exactly when it occurred. 

0 But you did fill this in, is 


practically anyth! 


is ti»e data and 


that right? 


X 
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A Yaa. 

Q Did you taka it out of your drawer bafora ti was 
fillad in? 

A It was probably on ay daak. 

Q If it vaa on your daak, was it in blank? 

A Absolutely. 

Q Did you fill it in bafora Nr. Gordon signed it or 
after he signed it? 

A While ha was there. 

Q I didn't ask you that. I asked you whether you 

fillad it in bafora ha signed it or after ha signed it. 

A Before ha signed it. 

Q I show you plaintiff's exhibit 2 — 

THB COURT: Let na sea exhibit 1, but you go 

right ahead. 

Q I show you plaintiff's exhibit 2 and I ask you 
whether you fillad that in before Mr. Gordon signed it? 

A That I haws no idea. The 4500 does not look like 
ay writing. Mar ah 31 could be ay writing. Z really can't 
tell you. 

0 This was executed at the sene t in s that plaintiff 
exhibit 1 was executed: isn't that so? 

A That is so. 

0 Although it is not dated, you reoadl it one 
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executed at the swt time; is that right? 

A If it is not dated, X don't know. 

q Could it have been executed after that date? 


know. 


It could have been executed any time, X don't 


Do you recall it? 


A I recall the document, yes. 

q Did you send that document through the sails to 


California? 


I have no idea. 


How did Mr. Burr get it? Xt is addressed to 


Mr. Burr, is it not? 
A It sure is. 


How did he get it? 

I don't know how he got it. 

You had it signed, why did you have it signed? 
To have it signed to give it to Mr. Burr. 

Did you deliver it personally to hie or did you 


■ail it? 



A I have no recollection at all. How do I know? 

0 Did you give hie plaintiff's exhibit 1 or did you 

■ail plaintiff's exhibit 1? 

A Which is plaintiff's exhibit 1? 

q The statement of transferee which you filled out. 
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A Z don't know whether Z Bailed it, whether he pick¬ 

ed it up, whether Mr. Gordon Mailed it, whether Z crave it to 
hie. Z don't reaanber those things. 

Q You filled out plaintiff's exhibit 1, you testified 
to that, that is ths statenent of trans f are s ? 

A Z said it looks like Z filled it out because it 
looks like ny handwriting. 

TBS, COURT: But you are net sure? 

TBS W I TN E SS: Z an sure. 

Q Zf you filled out plaintiff's eddbit 1, are you 
telling us that sosiabody else filled out plaintiff's axhf*** 

2 ? 

A No. 

Q Then you filled it out, is that right? 

A Zt is eery possible. 

q z an asking you whether you did or Jida't, not 
whether it is possible, anything is possible. 

MR. DEYXWE: Z object. He is not only 
arguing with ths witness, but he answered »t least three 
different tints. 

THB COURT: That he doesn't bwsr he filled 

it out? 

MR. DEVINS: Be said ease of fee writing 


looks like his. 
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will permit it. 


Q Now I an 90 in? to show you another document, 
plaintiffs exhibit 3, which isthe same as plaintiffs 
exhibit 2 , except for one respeet. I am going to ask you 
whether or not you also filled in plaintiffs exhibit 3, 
which is a duplicate -- which is almost a duplicate of 
plaintiffs exhibit 2 ? 

A I haws no idea. There is nothin? here that 
really gives me a strong indication whether I did or not. 

q You testified you filled in plaintiffs exhibit 2 
and it is the sane as plaintiffs exhibit 3 except in one 
respect? 

A No, I didn't say that. 1 said I didn't knew 
whether I did. 

0 Do you know why the 4500 share figure was left out 
of plaintiff's exhibit 3? 

A I have no idea. 

q But it isn't there, is it? 

A No, I don't see it. 

THE COUNT: Let me see 2 and 3, please. 


0 Could there have been two originals of this 


A Sure, why not. 

0 Mho made the copies? Didn't you 
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st your office after the originals were signed? 

A I have no idea. 

Q You don't recall naking the copies? 

A Wo, I don't. 

Q When Nr. Gordon executed plaintiff's exhibits 1 an* 
2 , did you have a discussion with hie at the the he execut¬ 
ed or just prior to the tins he executed it, or did he just 
walk in and you sald f "Sign it," and he signed it? 

Was there a discussion? 

A I can't reneeber what ooonrred. 

Q Did Mr. Gordon say to you "Why do Z have to sign 

it"? 

A I doubt it. 

Q Do you reswnber? 

A Exactly what was said, no. 

THE COURTs The substance, not exactly, of 
what was said on July IS, 19M. 

Do you rseesiiar the substance of what was 
said between you and Mr. Gordon on that day? 

A Exactly, no. 

THE COURTi Mot exactly, Z an asking you if y 
oould tell ne the substance? 

THimaW ES Si The s u bs tan ce basically was 
that he had to sign these papers, fill those things out and 
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look them over. 

THE COURT: That is what you said to him? 

THE WITNESS: Yes. I probably read soae 
things to him and other things he read himself and he had 
to sign them in front of a Notary after he wasware what 
they were. 

Q Think carefully, and I again remind you you are un¬ 
der oath, didn't you tell Mr. Gordon that all of the others 
in the group had-signed it as well and had given it to you? 

A No. 

q You did not, you are sure you did not say that 
to him? 

A The only thing that oould have occurred, if 
anybody did sign it, that I might have told him but I don’t 
remember telling him that anybody signed it or sent in any 
money — 

q I am not talking about sending in money. The 
money wasn't sent in until August 22. I am talking about 

July 18. 

Didn't Mr. Gordon say to you why I am signing 
this, and didn't you say to him, everybody has to sign it, 
it is a form? 


A 


That could have been my answer. 

THE COURT: I don't like this "oould have 
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"waybe" or "perhaps it was". 


THE WITNESS: Wait a second. 


THE COURT: You wait a second. I want a 


straight answer to a straight question. 

Read the question and don't tell ee it could 
have been, night have been, all that. 

You understand an, don't you? 

A THE WITNESS: Yes, but you don't understand 

na. The way he posed the question was, that oould have been 
ay answer but not referring to the other people, that that 


is a form, — 


THE COURT: Put a question, please. 


Q Didn't Nr. Gordon say to you, did the other people 
sign these forns and didn't you say "Yes"? 


He did not ask you? 


You did not say the other people signed tills? 


You are positive of this? 

To the best of ay recollection. 


Then you are not positive? 

THE COURT: Hew, wait. Re says to the beet 


2S 


of his recollection. That is as far as yea go 
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MR. uwimrPHMil I withdraw that. 
When did you becona a director la Elpec? 


Exactly, I don’t 


Sonatina tha aocood / 


half of 19SS. 


U«JL j. va 

q Do yea i in. - attending » -natl»9 at thA B *' r * r1 ' 

Hill. Hotel with Orehe— Loving - iooM»itlY. v™’* V«» 


with 


? n**» Vw** 


Do you recall attending a nesting aa a director 


of Elpac at I think It waa the »eiaerly Hllla Hotel at whl*i 

Grahaa Loving waa present? 

A We had aany neetiuga at that hotel. 

q In the fall of 19*t? 

A Specifically? 
q You don’t*renewber? 

A Ho. 

q U. It year a»Ur.t«HlDg that with the -ooie. 
received fro- the precede of the ..1. thet ~ to 


be pat together in Jan. of 1»M. that hr. Tr — *oln, 

to pay off bank loans? 

ME. CBISTt I object, your Honor. 

the COURT Read it bac* . 

TfiV COURT: Read if »>ac* . 

(The question was read.) 

the 0001ft X will auataln It as to father 
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or not it was his understanding. 


Mr. Burr told you that with the proceeds he wi 


going to pay off bank loans? 


THE WITNESS: From the proceeds of the sale 


of his own stock? 


THE COURT: Yes. 


THE WITNESS: It had som thing to do with 


his stock — bank. Exactly, I don’t remember. I know he 
was under pressure from his bank. 

Q Was he under pressure because he had guaran teed 
the Elpac loans? 

A That, I don't know. 

Q Did he ever tell you that he guaranteed the loans? 

A Not that I can rem e mbe r. 

Q Why would he be under pressure? Do you know 
why he wokdd be under pressure? 

A The best of my recollection was, he had his osn lw 
at the bank and they had called him on his loan and I think 
he was forced to sell on that matter. "That is what I 
remember, anyway. 

q Didn't you say that the monies from the proceeds 
of the sale of Mr. Burr's stock was to go to pay off Blpae's 


loans? 


A No, I didn't say that. I had no idea idiat h 






— 
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to ths money, or I don't remember any way. 

q Do you rim- 1 — that Mr. Burr statad that ha would 

obtain the consent of the Commissioner of Corporations of 
ths State of California for the sale of his stock? 

A I don't rsawmber it# no. 

q Did you know that inorder for hie to sell the stock 

he would have had to obtain such consent? 

A I probably was aware of it , yes, only because 
of ths prior deal which the California Commissioner was 
mentioned so much by the lawyers that I assumed he would 


q Do you 


have to 90 through ths same rigamarole. 

q on August 22, were you in Mr. Gordon's office, 

August 22, 1968? 

A I can't tell you, I don't know* 

THB COURT: I think we will stop here for the 

lunch recess. It is a quarter to one and we will recess 
until 2 p.m.. 

(Luncheon recess.) 
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(Afternoon session, 2 p.m.) 

TBS COOT*: You were in ths al dd l s of your 

cross examination. 

NS. LQBMIHTHAMt Yes. 

ARNOLD A. LORD, resumed 

CROSS EXAMINATION 

BY MR. LOSMIMTHAM (Continued) 

q Let's go back to the meeting of July 1®, 1. 68 at 
the offices of Phillips, Appel « Malden at the time that 


Mr. Gordon signed the statement of transferee, plaintiff’s 
exhibit 1, and the letter to Mr. Burr, plaintiff's exhibit 2, 


Did Mr. Steinberg execute the 


type of 


>nts? 


A I hams no idea. 

q Did you ask Mr. Steinberg to execute the documental 
A No. Mr. Steinberg and I had no connection to that. 
Stevie Greenberg Nought Steinberg in on this situation. 

Q x don't ask you that. I asked you Aether or not 


you asked Mr. Steinberg to m 
A Mot that I recall. 


plaintiff's exhibit 1 and! 


q Did you ask an ybody other than Mr. Gordon to 


execute it? 


A Not that I can 


Q X« 


•NO.*? 


Not that I can recall, right 


A 









4r 


I 



D 
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Q I thought you just testified to tha question 
before this that you did write in the blanks? 

A I newer said that. 

THE COURT: Let ne see it, please. 

THE WITNESS: The other one I did, it looks 


like wy handwriting. This one X don’t know whether I did. 

THE COURTt Let as see exhibit 1, please. 

Look at exhibit 2, please, and the parts 
that are filled in in ink i? d tell ne whether or not yoe 
can tell that is your handwriting? 

THE WITNESSi As X said before, the 4500 

does not look like ny handwriting. The March 31, 1M0 
looks like it. The 21 does not. The 14 — I can’t really 
say, Idon’t know. It could be and it couldn't be, I doe‘t 

know. 

THE COUNT: All right. 

0 But you do know that the deal, that the closing vai 
to be at the offices of Steinberg * Tokeik on August 5, 


1968, you knew that? 


X haws no idea be 


X haws 


of that. 


Didn't you testify that you rued the 


before Gordon signed it? 

A That Is right, X 


ir the 


it, hut 


doesn't nean X 


her what X read fvon back five years ago 










rk 
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office? 

A 

Q 

Walden? 

A 

Q 

A 

0 
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How far frost your office was Stale Steinberg's 


Stuie Steinberg? 

Yes. You wen both working for Phillips, Appel * 


Five second, it was very close. 

Fifty feet? 

Maybe. 

Did you ask Nr. Steinberg whether ot not his fath« 
did you ask Mr. Steinberg whether or not they would allow 
the closing to be held at Steinberg a Pokoik on August 5? 

A Z don't remember that a 

Q You just put in a person's nanm that is printed 
in — 

YHI COURT: Just a minute , he didn't say he plat 


that in. 

MR. LOKWINTHANt I didn't say that. 

YHB COURT: Yes, you did. His testimony 
is he has no memory of when or where the dosing date was 
to take place. With respect to that document, certain 
port* i may or may not be in Si Nmtd and other parts oould 
or could not be. 

q Do you know who typed this letter:? 


A 


Z have no idea 
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Q Was it typed at Phillips, Appal * Walden’s office? 
A I baliava not baeausa I believe it was part of a 
package that Robert Burr sent mm tram California, so I ballet 
it was done in California. 

Q Is it your testimony then that Mr. Burr nade the 
closing of the transaction at Steinberg and Pokoik's office? 
A I have no idea. 

THE COURTj Did you gat that for* frea Mr. buj 
TBS WITNESS I baliava so, yes. It was part 
of a whole package with finaneials and everything else that 
cane to me, from either Burr or Burt Massing who was Burr’s 


lawyer at the tine. 


q Did it cone in the nail to you personally or to 
Phillips, Appel t Walden then delivered to you? 

A It had to cone to *e. Phi Hips, Appel had nothing 


to do with it. 


THE COURT t Do you 


whether it was 


filled out when you received it, exhibit 2, or was it in 


blank? 


THE WITNESS I I think I received these long 


fore there were any actual investors. 


IKE COURT t So they were in blank? 


TIE WITNESS I I believe so. 


THE COURT x If you rwosivwd 


long 













319a 

rk Lord - cross 24 

this transaction was undertaken, hour could anyone put in a 
closing date? 

THE WITNESS i I don't know. Z can only asst 
som one wrote then in later. 

Q How could somebody write in Steinberg & Pokoik 
if it was long before the transaction? 

A I have no idea. I am telling you the truth. I 
don't remember. 

Q We hope you are tell us the truth — 


THE COURT: Stop that, there ie no jury 


here. 


Q Let's go to August 20 , 1968. Were you in 
California at that time? 

A I don't know. I night have been. Z in 
California a lot. 

Q Do you recall being in Nr. Burr's office wh« 
a telegram was sent to Nr. Gordon? 


A I don't 


a telegrum. 


Q weroA t you present at an anamination before trial 
in which I showed you the .telegram? 

A Yes. 

Q Then how oould you testify that you don't rsaMntoer 


c 
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2 

this is only about a VMk ago? 


3 

A That I remember, but you are asking about 1968 and 

1 

I 

4 ; 

my recollection at the examination and today, from 1968 up un 

til 

5 

you showed ae that document, X didn't ran amber that document 

I 

* 6 

but X saw it and I know it exists. 

! 

i 

7 

0 Do you hare any recollection of being in Jfr. Burr's 

! 

8 

office when the telegram was dictated on August 28, 1968? 

i 

9 

A X don't remember the telegram so how could X 

i 

10 

remember associating myself with a telegram that was sent 

i 

11 

at a time that X don't remember that the telegram was seat? 


1 

I see the telegram, I remember seeing it now, recently when 


1 

you examined me. X see it, but I don't remember it. 


1 

Q X show you plaintiff's exhibit 4. 

i 

i 

■ 15 

A Okay. 

i 

i 

■ 16 

Q X ask you to read it, not out loud, to yourself, ju 

•t 

1 

read it. 


1 

A Okay. 

! 

B 19 

Q Does that refresh your recollection of being in Nr. 


M 20 

Burr's office when that was dictated or sent by wire to Nr. 


yd 21 

Gordon? 


M 22 

A No, not now, not at the examination. X don't 


23 

realty remember it. 


28 

1 _ 

0 do you recall the day on August 21 re me icing a 


telephone call from Nr. Gordon and being in Nr. Burr's mffioi 


mam 
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Tins WITNESS: Hs ahowed M this at the 
examination and this is what Z told his then and Z will 
repeat it now. The top initial over here, this is the 
way Z do initial and it looks like ay initial. 

This is not the way Z initial and this is not 
the way Z sign ny signature and I an not saying that it 
couldn't be wm, but that is not the way Z do it and Z 
even went tad to 1968 to see the way I signed ny checks 
and I dfta't sign ny cheeks that way, either. It slants 
to the left and Z do sharp to the right. 

Q Do you see at the botton of the telegram where it 
says "Annnded 8-22-68" then "By" then two signatures, Arnold 
A. Lord and R.L. Burr? 

A Right. 

Q You see that? 

A Yes. 

Q Who wrote that into the telegraa? 

A Z have no idea. 

Q Did you read the telegram in Mr. Gordon's office 
on August 22? 

A Z have no nsss>ry of that so hew can Z tell ysn 
whether Z did. 

0 Did you know on August 22, 1968, whether or net 
Slpac at a meeting held Wednesday Agust 7, 1968, had 
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appr o ved that tha ss curl ties van to ba registered on a 
bast efforts registration? 

A I have no wsory of that. 


MR. LOEWIMTHAM I I ask Klpac to prodaca tha 


of director's seating of August 7, 1968. 


MR. CRIST* Tour Honor, we do not haws tha 


August 7, 1988 seating. Subsequent to tha transactions 


alluded to , thar was a Chapter 11 of Elpac, several years 
later and they are still trying to reconstruct sasy of tha 
ninutes of tha seatings. 

THE COURTi Co ahead. 

MR. LORWIRTHAH: Is counsel saying they 

do not haws it at this ties? 

MR. CRIST* I do not have it at-this tins. 
THE COURT: Have you sada any effort to gat 




MR. GRIST* Tea. As I say, it is kind of 
difficult because a lot of things we had wanted — 


THE COURT: Tall ee pi 


what effort you 


counsel for the 


As a natter of fact, your 


say have even 


to gat it? 


* I 


for tha record 


il in California, 


were being sent. 


, if they 


there, they 
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Th« company had also moved their plant 
from California to Houston. If they came in, I will be more 
than happy to supply the* to the Court and will so undertake 

to do, if in fact they do corns. 

THE cooler : All right, go ahead. 
q I don't know whether X asked you this before, but 

if I did, would you please answer it again. 

Did Mr. Burr obtain permission to your 
knowlodg. fro. th. California Stat. (WInIo b.tor. th. 
sale of the stock on August 22, 196B? 

A I have no idea. 

q Did you know thatit was unlawful to sell the stock 

if he did not receive permission? 

A I would only s«ise so because of, again, I was 

•nr. of th. California'. ComI nnloMT’o Md th. k 

of thing, thoy r«julr.d and mM of th. prior d»al. thl. 

. lot of talk ho. hard th.y «• »» • «*“ •»* 1 don ' t 

Know apoelfioolly th. la. and I didn’t know it thM. 

0 on Xuguat 22, l»«t. did yon oak Hr. horr "h*h.r 

or not he had reoeiwed permission? 

A I hew* no idea. 
q you didn't? X dldnlt beer you. 

A X hews no idea. 

idea Whether you asked him? 


q You haw* no 
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A Right. 


THE COURT: Did it ever 


to yoi .* attentic 


that plaintiff had caused $45,000 to be wired to Burr? 


THE WITNESS: What do you naan, that I 


sent it by wire? 


THE COURT: Yes. 


THE WITNESS: I don't 


I probably 


knew of it then. 


THE COURT: Do you have any recollection as 


you sit in the witness stand now? 

THE WITNESS: No. 

THE COURT: You don't r 


r whether it 


ever 


to your attention that plaintiff caused or sent 


by wire $45,000 to Burr? 

THE WITHES8: No, I don' t-cemeaber. 

0 After August 22, I960, did you ever speak to 
Nr. Gordon, either by telephone or face to face? 

A I don't know. I nay have. 


q You don't 


A All I can tell 


is what I really 


r and 


Z don't 


r, I night fcawe. 


q Didn't Mr. Mann tell you that Mr. Gordon was 
trying to get in touch with you? 


A That Z don't 


at all. 


i. 








1 
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Maybe you reeeeber this. 

Mas Mr. .James your partner? 


A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 


Partner? 

Tea.# partner. 

No. 

Didn't yon go on deala together with hie? 

Me did joint things, yes. 

Mar*n't yon In th. mm oMle. «ith hl » 7 

Yes. 

After you left, shat happened to your accounts? 

Mr. Janes took *are of thae. 

AT. yo. wiling tl» Court th.t yon no*nr Mnt h.ok 
nto that ottio. to find out nhMhor or not the 
rare being handled? 

HR. MOOT: Objoctioo. h. ner nil th.t. 

7S1 COURT t overruled. 

HR. UKHINTHMl! I didn't MJ ho did. 

* saepeat that, please. 

(The question was read.) 

I never oaid that. 

Dld yon fo b.d into th. offl« *»» «- to timo? 
I vUlMd IMtf. t*om tin. to tta». <*• 


A 

Q 

A 


ire friendly. 


e__ 


0 Didn't you go 


back to find out 





25 


was being dons with your accounts? weren't you intsrsstsd? 


A Well, not really, and Z knew free conversations 
with George what was happening, because we were friendly, 
we spoke all the tine and we still do. 

Q weren't you receiving an interest on anything 
that was sold at that tine? 

A Absolutely not. 

Q When was the next tins you spoke to Nr. Mann after 


August 22, would you 


that, after Mr. Gordon paid 


his nor.ey? 

A Z can't tell you exactly. Z night have been speak 
ing to Mr. Mann every single day throughout that whole year. 


Did Mr. Mann 


tioo to 


the feet that 


Mr. Gordon had discovered that certain of the people who 
were at the nesting on June of 1969 had not gene into that 
deal 


Z don't 


that at all. 


r Mr. 


telling you that? 


i Yc 


, Z will object to 


this line. Zt pas Mr. Loewiathon who objected to 


conversations between Nr. 


en ear direct 


'-i- -lud''* 
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Did Mr. Mann ever tell you to call Mr. Gordon? 

He eight have. 

Did you call hie? 

Yea, if he told no to call hie I eight have called 


hie. 


THE COOKY t Do you r 


THE WITNESSt No, I didn't 


At? 


x how Mr. 


and I linked up, whether I called hie or he called ee. 1 
knew that Bowie waa kind of the go between. Be brought 
Mr. Gordon to ay attention. I didn't know Mr. Gordon at 
all. He waa his CPA. 

q i an talking about the tine after Mr. Gordon paid 


his money, specifically 


tine in March or April of 1969? 


1969, no, I waa no longer around then. 

Did you see Mr. Mann free tiesto tins? 

Yes. 

Did Mr. Mann ever tell you to call Mr. Gordon 


during that period? 


Z don't 


r, bet it is certainly possible. 


Did you speak to Mr. Gordon after March of 1969? 
I have no idea. 


MX. LO EHI WTHAMi Mo further quest! 


m COCKY t Anybody else? 
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MR. DEVIWB: May I uk a far brief questions? 
THE COURT: Yes, but before you do: Mr. Lord, 


Z would like you to tell oe with 


to this transaction 


what you clearly reneeber, is that clear, not what you surmii 
or whateverj tell oe the facts one by one that you clearly 


: Z 


r that Bowie Mann 


told aa that his accountant was interested basically because 
his accountant learned of it from Howie. Whether they ware 


figuring — 


THE COURT} Stop that. That is what you 


THE WITNESS: At the tisM Z had a cooversatia 
with Mr. Gordon in which there was no stock available becaus< 


the first pi: 


meet was coapletely full. 
Shortly after that »fxx i 


to sell stock 


*i»< inf oread ryself of it and Howie proba M y knew of it too 


THE COURT: Don't tell us what he probably 


because — 


All Z mi trying to find out is what you actually renanbei 
THE WITNESS: Yea, but as I an talking — 


COURT: Just tell as what you actually 


TIB WITNESS: Than Z spoke to Mr. 
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again about hia intaraat In buying tha atook and told him 

about Mr. Burr*a stock available. 

Then after that there was a Meeting in 

Mr. Steinber'a office which w arranged X believe by Mr. 
Greenberg and Mr. Steinberg at which Mr. Gordon attended, 
I a tended and in which the people that were interested in 
the stock listened to vhat was aaid. 


THE COURT i You 


Steinberg and Adlnanl 


the WXTMB8S* X an not sure about ftdlnan. 
THE COURTS Go ahead. 


THE WITMB8S* X 


at that nesting 


of the people had financial statenenta on their lap. That 


is all X 


questions were. 


. X don't 


exactly what the 


ir Mr. Gordon being in ny office and 


ny recollection was refreshed whan I sen Barry Slain*• 
signature and X reoalhd that he had cone in and signed 


these papers, et cetera. 


real 


That is really about it in terns of 
on any of these things. 

THE COURTS All right. 


< Y 


, x have had an 


opportunity to cell ny office. The notice to 
Mr. Gordon states, and I think that is what « 


part of 


/ 
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the problem, it states - Original of corporate minutes and o} 
resolution of Blpac or other written memorandum granting 
defendant Robert L. Burr permission to eoflauMMte the sale 
of his shares of stock in the 4*?endant Elpac in August 1968 
X hare just called my partner. Some papers w| 
♦■here and I didn't want to let the Court think — There was 
certainly no intention — however, the minutes £ will in 
a sense object to the minutes though your Honor may see 
them, because the notice calls for the corporate minutes 
ox resolution or other written meaorsnde grunting «efendent 
Burr to consume* te permission for the eele of hie stock sod 
I submit the minutes of August 7 or theresbouts, there ere 

no such minutes or resolution. 

TUB COURT: If there are none, you can't 

produce them. That is an answer. 

KB DIRECT EXAMMATIOR 
BY MR. DEVIMBt 

q t>id you receive any c om p e ns ation from Mr. Burr 
as a result of the Blpac transaction he tween Mr. Burr and 

Mr. Cordon? 

A Bone whatsoever. 

o The 13,677 which wee Ueoessed eerlUr hmd nothin* 
to <Jo with Blpaci is that correct? 

A That is correct. 

hear Mr. Burr make any of 


ire 


0 


Did you 
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rlc Lord - redirect 

representations which I read to /ou this *oming from the 
containt? Did you ever hear Mr. Barr make any of those 

statements? 

A Mo, I never heard any of those statements. 
q At soam point in time, did you learn that Mr. 
Gordon had tranmitt^ $45,000 to Hr. Burr for Blpae .took? 
A Yes. 

q Did you learn that at some point? 

A Yes. 

q Can you r.c.11 for th. Court xhm yo» l.«m.d it? 
A Hh.n, no. I don't rwmm*»r r~n vho I fir.t 
learned it from. Probably Bob Burr. 
q one last question. 

During March of 1»«» or th. no^h. .hortly 

pnoMding that, .hortly following that March of 1»«», did 
you intentionally avoid Mr. Gordon? 

A Ho. 1 could be found. 

q That is not responsive. 

Did you intentionally avoid him? 

A Ho. 

mb. DivXMSt That in aii* 

TH 000 11 1 Anybody olae? 
mb. LIMIT** Ho f yonr Homor. 
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RXCH0SS EXAMINATION 
BT ME. LOBNIMTHANs 

Q Did you testify that yrm kmw tSr. Burr’s signature 
on this telegram, plaintiff's axhii.it 4? 

A Did I know it? 

q Do you know Mr. Burr's signature? 

A It looks like it, yes. 

Q Did you testify that you learned that Mr. Gordon h^d 
paid his money frpn Nr. Burr? 

A I said I wasn't positive, but I imagine so. 

I learned about it. That I have a clear memory of. 


Q You knew on August 22 that he paid the money 
because you were in his office? 

THE COUNT: In whose office? • 

MB. LOSNINTMANi In Mr. Gordon's office on 

the 22nd. 

TEE COURT: Is that the fact? 

A I don't resmmber tne meeting in the office but 
if I was there in fact, X would have to know whether he 
paid by then. 

ns COURT* Doyen r mssm h s r any occasion on 
which Nr. Gordon's office with Nr. Burr Airing which 
a discussion ensued in which Nr. Gordon said that the money 
had beam wired? 

TEX WITNESS* X don't r inse d sr the aaetiag. 
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or —ceipt of any consideration therefore without the prior 
writton pop—at of tho Co— issioner of Corporationa of tho 
State of California turning both tranaferor and tra—far— 
is unlawful and puniahibla by fi— or imprisonment or both < 
I submit, your Honor, wa ha— do c - an t at loo in the from of 
exhibit 7 that the oo—ant of the Commission was no t 
obtained on Aug—t 26 at the ti— when Mr. Gordon bought 


the stock. 


TUB COURTi What is in the record to show that 


the Commissioner of Corporationa in California had not 
approved it by the ti— the stock was deli—rad to your 
client, what is in the record on that? 


MR. LOBWXMTHAM t By the ti— the stock was 


delivered? 


t Tea. 


MR. liOUTZlVTHAHt The stock had be— purchased 
THE COURT: The stock had been paid for. At 
the ti— it w— actually transferred to your client or issue 


through the transfer af—t p res— a b le to your client, that i 
the— in the record to shew at that ti— that the Commission 


er of Corporations had no t 



t it is not a q—stion of 


tr—sfer. The ledgond says sale or tra—far and X submit 


the sale took pin— on August 22. 









I 
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262 


THS COOW: Perhaps. 

All right, you made your motion. Decision 

reserved. 

Anything else? 

MR. DEV IMBi Defendant Lord would like to 
renew his notion to dismiss. X would ask your Honor enter¬ 
tain post trial memorandum. 

TUB COURT: X Shall. 

Your motion is denied. * shall fin a schedul 

for the filing of memorandum. 

MR. GKXSTt Do f SB li p fth Blpac — 

- thx.-COURT: I take it all defense counsel 
renew their motions made at the end of defendants* ease 

and the ruling is the same. 

So far as findings of fact and oonelusieme 

of law and legal memorandum in support of your positions, 

how much time do you gentleman want? 

By the way do you intend to key your findings 

to the minutes? 

Are you people ordering the min u t es of this 

trial? 

MX. av xn> X hadn't c r e a s ed that bridge. 
m COURT: You better plane do. 

NX. DKVTBX: May we have a short time to 
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consider that preliminary matter? 

TBB COURT * Yes. 

Do you want to consult among yourselves whethi 

you want to order the minutes? 

MR. DEVINS: May we just have a brief caucus? 
ns COURT: Yes. Talk among yourselves 

and 1 will just wait. 

(Pause) 

MR. DIVINE 1 Your Honor, I think it is our 
feeling of the defense group we would like to have the 
minutes. Me will prefer if it is consistent with your 

to do it on a aregular basis bather than a daily 


basis. 


MR. L QSWIH TEMli X would lihm that too, your 


Honor. 



THS COURT* X don't see any need for 

% 

V 

iasjediateness about this. 

All right. You will get the nine tea within 


time after that do you want to prep 


thinks runs 


the materials? 


enable. 


. LOSMINTEANi X will go along with that, 


t 
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not cooler t what is oowfertablo? 

NR. DkVIlfEi A oouplo of wooks would bo 

oostfortablo. 

TBS COURT: Why don't wo soy throw wooks 
of tor yon got tho ainutws. It will probably bo six wooks 
basod on tho foot it will tako yon throw wooks to got 
tho sdLnutos and throw wooks fro* thon. 

Why don't wo talk about Nay 25. 

Z would roal£f liko aosw hwlp both as to tho 
facts and tho law. 

Thank you gontlowon. 

* t * 
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PLAINTIFF'S EXHIBIT 1 - STATEMENT OF TRANSFEREE / U/i 

\ STATEMENT OF TRANSFEREE 3'*t'C 

• ‘ 'fah* ’ 

The urtdersigned Intend* to purchase Q O shares of common 

stock o, cLPAC, Inc., from Robert L. Burr at a price of &€> and makes 

the following statements: " ^ * - 

(1) I hovo received from the issuer and/or the transferor a recent financial 

statement of the issuer cr.d such additional information with respect to the issuer cs I have 
deemed necessary to make on independent evolution of the business prosoecfs of the 
issuer ond the fairness of the investment, ( * ) Yes ( ) No 

(2) (o) I am o diractor of issuer. ( ) Yes ,4 No 

(b) I om on officer of issuer. ( ) Yes ( /) No 

( 3) I om a parent, child, grcndchild or spouse of one or more of the officers 
or directors of issuer, or trustee or austoo'ian for the account of such a person/ 

( ) Yes ( /) No 

(4) (o) I shall octlvely participate in the operator! of issuer's business 

to the extent of my full time. ( ) Yes ( ✓; No 


< ) Yes ( 


(b) I snail actively participate ip the operation of issuer's business 
and devote a substantial portion of my timo thereto, with on opportunity cs an officer 
or director, to be fully oware, of all of the issuor's affairs end )4\ c position to exercise 
business discretion. ( ) Yes ( V) No 


an 

end c 
( V) N 

ilcesy^ 

( 0 N 


(a) I will be compensated for such services/^ 

( ) Yes ( 0 No 

(5) (a) The names of officers or directors of issuer whom I neve known, 

tho length of time | havo known them end the nature of my prior business declines with 
ony of them are set forth beiowj 



(b) .My recant business experience !s summarized biiefly below; 


341a 


(e) My prior Investment experience in businesses o; a similar size 
and nature of SLPAC* Inc., is summarized below; 




1/ / 






'4sr /J irf •*/£■<-. 


(d) My proposed investment In ELPAC, Inc., ( ) is ( £9 is not 

In excess of 19% of my net worth; my proposed investment ( j/f is ( ) Is not in 

excess of 10% of my annual Income• 

• • 

(e) I have received advice from the following profassior.cl adviser 
or advisers In connection with my proposed investment in ELPAC, Inc.: (Store "none" 

” A»u J.M 



V It/ 


■& 9 ‘7.4 tseL &*/<- 


'DJ/S* 


'(f) l have c;reed to coy the following commission In connection with 
this transaction; (State "pone" if none.) 












I understand that I am making these statements for the purposes of evaluation 
by the Div’:ion of Corporations of the State of California end thet the Division may rely 
on these statements in lieu of independent examination In determining whether or not the 
transfer of the securities of SLPAC, lnc (/ to me is fair. Just and equitable. 


Dcte: 





6‘/'Of frot/s&J C&sct^'T 

Address 

' &Ge (Mb 



, being first duly sworn, dr poses 


That he has read the foregoing Statement of Transferee end knows the contents 
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LAWRENCE M. KLEIN 
ROTARY PUBLIC. S'j'f el NM Yd* 






V 


**. • . -jjS’S 

PUIMT.FF-S EXH1B.T UTTER TO--ROBERT ?t .> - '_^ 

L. BURR. FROM IRVING GORDON ^ 


I 
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'^S Q 'J 0 U»1 

-'IF 5 


\ t\4 ** 

Mr. Robert L. Burr • * \ • 

' l^ljl^Von’Karman Avenue 

Irvine, California 92664 rT 

j}0j^p SK• it 

a The uruiersigned hereby agrees to^p chase^fro^^y^^ 

in order ^“^oSwSe'rlJfSStntttloMtnd war- • 

rantlee^to funder.igned. "' 

. . . . <. h . shares are owned by you, free and clear 

(a) that J*e ^hare or charges whatsoever; 
of all liens, encumbrances or c& 

validly Slw ^ W* SAS ^ “ V 

State of California; 

(o) that the financial statement, of the^Conpany 

as of MAI, /’teof tSl^roperty set forth the financial 
' MSnff SST-^ Sc Sf anch date; 

(d) that there has be 5^ n “™x®condition^? the 

in the tuaineaa operatlona or fl 1#1 atatementa set forth 
ln I ”the y Immodlately^preoedlng paragraph; 

(e) that ad5e?se f efSct a Sn the*Company, its 

businest^or options; and 

(f\ that no conBen 5 1 2f 0 b n i r ecedent°to S the sale of the 
consent^of"tiSe of Corporations 

of the # State of California. 

The undersigned her eby aoknowledges ^d & for his sol< 
4 -ha Shares are being acquired *y Jh® * view towards the'resale 

wsee^msss^ 

gated 1 thereundert m and°th. a underalsned further agrees that 

£ r«r u*t 











> /. 
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,: legend to the foregoing effeot may be Imprinted on any oer- . 

* tlfioate for Shares delivered to him pursuant to this 
agreement. 

The undersigned agrees to execute such documents 
. as may be reasonably required in order to obtain the approval 
of the Commissioner of Corporations of the State of California 
• to the transactions contemplated hereby; and the consent of 
such Commissioner is a condition precedent to the obligations 
of you and the undersigned. In the event that such consent 
is not obtained within Jl / days from the date hereof, the 
undersigned shall have the right to terminate this agreement 
and its obligations hereunder by sending you written notice 
to the address first above written. 

. You agree to cause the Company to deliver to the under¬ 

signed an agreement or statement in form and substance satis- • 
factory to the undersigned agreeing to include the Shares • in 
the next registration statement filed by the Company with the 
'"".Securities and Exchange Commission. The receipt by the under- • 
signed of such agreement or statement within / l/- days from 
. the date hereof shall be a condition precedent to the obliga¬ 
tions of the undersigned hereunder. 


The closing of the transactions contemplated hereby 
shall take place at the offices of Steinberg ft^Pokoik,, 575 
Madison Avenue, New York, N. Y. on 6 / /vo<r 

At such time, the undersigned will malce payment for the Shares 


At such time, the undersigned will ma 
against the delivery thereof. «. 


If the foregoing correctly sets forth your understanding, 
will you kindly acknowledge agreement to the terms and conditions 
set forth herein by signing at the place indloa'ed and returning 
the same to the undersigned. 

Very truly yours^o 


AGREED AND ACCEPTED: 


lobert 






t 






... . ' , \v 

J PLAINTIFF'S EXHIBlt 3 .:- LETTER TO ROBERT 
L‘. ‘BURR FROM IRVING GORDON 


■l' ' Pl ' A W77FFS 


•■i 




Mr. Robert L. Burr 
o/o Elpac, Xno. jj 

I0651 von Karman Avenue 
Irvine, California 92664 . 

Dear Sir: 
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„ SXHIBW. 
u. s. Dwjrtcraffir . 
*• 4 ‘* 


; 1 


APB tojOT* 


ssvS s.''' 

N «*•' .ni .4^at the Shares are owned by you. free AndniA.r. 

Of all liens, encumbrances or charges what^Sve?; 

. validiv £ 5 }- 4 .?!?^^ the Company Is a corporation duly organized 

StiUVomrSfnt^ ln sood Standlns Sndor «• iS.^Sr*'. 

as of A 1 j°\/ < M/ a J- £ he Jlnanolal statements of the Comoany 

•1 ‘' 

in ' h« there has been no material adverso change 

s&a*2 ^ 

SES ^= 2 «<>^re< 1 n L 0 ro a ^d\?Lr^^^e 0 St 0 L ;: ?^ er Sfof the 

0 ? & tho'st^f t 0 h I 1 ??S”?L Of ^ C0maS3l ° n 0f Corporations ^ 0 :• 
fh- Qh. M ! he undersigned hereby acknowledges and agrees that 

^SSSrrSijSKSr 

SHSHSilf 

'' 1 • 1 


9 U• -» ..i N Ammmm* 


• l 





legend to the foregoing effeot may be Imprinted on any cert . 
tlfloate for Shares delivered to him pursuant to this ‘ 
agreement, 

i • 

The undersigned agrees to execute such documents 
as may be reasonably required In order to obtain the approval 
of the Commissioner of Corporations of the State of California 
to the transactions contemplated hereby; and the consent of 
suoh Commissioner is a condition precedent to the obligations 
of you and the undersigned. In the event that such consent 
Is not obtained within ,J / days from the date to roof, the 
undersigned shall have the right to terminate this agreement 
and Itq obligations hereunder by sending you written notice 
to the address first above written. • 

You agree to oause the Company to deliver to the under¬ 
signed an agreement or statement in form and substance satis- • 
factory to the undersigned agreeing to include the Shares in 
the next registration statement filed by the Company with the 
Securities and Exchange Commission. The receipt by the under-' 
signed of such agreement or statemont within / *-/• days from 
the date hereof shall be a condition precedent to the obliga¬ 
tions of the undersigned hereunder. 

The dosing of the transactions contemplated hereby 
shall take place at the of floes of Steinberg & J’okoik,, 575 
Madison Avenue, New York, N. Y. on *5 / / y o <r 

At suoh time, the undersigned will maice payment for the Shares 
against the delivery thereof. 

If the foregoin,: oorreotly sets forth your understanding, 
will you kindly aoknov/j.^ ,o agreement to the terms and conditions 
set forth heroin by signing at the plaoe indicated and returning 


the same! to the undersigned 


Very truly yours 


AGREED AND ACOEPTED: 






I 


CiANOfSnre, 

^ I'll H | flH IMHIIl' 

•«« I* ltMlkMf.1 b, ||M 

P**ptt lymM, 




5 ( WESTERN _ 

y TELEGRAM 

• • 
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j»<—>tn<nw .fc L 0 CAttnf , M ^—>Triri. n. ■ t __ 7*'^ £• \ L ** w> 

1 ^f^TI t Wwc^hioCA^O MB.. poUk 

«* <■ • ■ .. ■ > • 
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UW462 UJMJWlb^OO; “ . 

•I. NRA250 POO NEWPORT-BEACH CALIF 20 }}0P POT ' 

MR. IRVING GORDON • • i . • • W ' 59W ■ 7 ■■ 

H5^ 6 ave nyk ' 

COMMON STOc/lN ELPAO ^NC^AT 1 *!’ 500 SHARES 0F MY PERSONAL 
*45,000 ON MY AOWuNt'a^ 1™***"* ™ V ™° 1 *««VE ' 
BRANCH, NEWPORT BEACh/oV ^ ^ AIRPOftT 

7 ■ £0*1. * CALIFORNIA TIME. 

'' best-effort V r£gistration S as U ap» I£S AB£ T ° K «*««» °* 

>F ELPAO IN A MEETING' HELO WEO ' s!?-° “V*' B ° AR ° ° F 0IR£0T0RS ' 
'-OMMISSIONER APPROVAL • V: CALIFORNIA 


** * -I*,..,.,. 


’ **• ♦. <i ... . 


*5 "pit, 
«• f'ag 

v* **• s; 

a $2=5 
S Pg 


WESTERN UNION 

telegram 

^lil) 


1 


• AHA* 


tio toft®. 
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PLAINTIFF'S EXHIBIT 5 - LETTER DATED MARCH 6, 1969 FROM 
DEPARTMENT OF LAW TO IRVING GORDON AND ENCLOSURE 34 


uouis j. iimowin 



•TAT* v ' N*w YORK 

DEPARTMENT OF LAW 

•TATI ©Enel BUILBIN* 

SO CBNTRK STRMT 
new YORK IS. m. V. 

488-3333 


MKVKR M. MtNCMBR 

AIKtTAMT ATTMMI R«RI 
,M CMA..I MIM*U •* •««*» 


-V 




REt Blpao Corp. and Robert Burr 


March 6, 1969 


Mr. Irving Gordon 
64-08 Boelaen Crescent 
Rego Park. New York 

Dear Mr. Gordoni 

Enclosed herewith is aphotostatiocopy of a 
letter dated March 4, 1969, received from Bertram K. 
Masting, Esq., which is self-explanatory. 

It is suggested that you immediately contact 
the transfer agent Tnen ti on e d therein^ n d B ertr a m ^e Ct 

expedited. As soon as you receiye delivery, p 
advise the undersigned. 

very truly yours, 

LOUIS J. LBFKOWITZ 
Attorney General 
By 




henry hnJmith 


HHSijms 
Ena. 


Assis tant"Attomey General 

PLAINTIFFS • f 


fy 


> 












CA*v orrtccs 

ERVIN, COHEN E JESSUP 


MVIIUy HILLS, CALIFORNIA 90210 


March 4, 1969 


State of New York 

Department of Law 

State Office Building 

80 Centre Street 

New York, New York 10013 ' 

Attn: Henry H. Smith, 

Aeeietant Attorney General 


Re: ELPAC CORPORATION 
and ROBERT BURR 


Gentlemen: 

In reeponee to your letter dated February 25, 1969, this is to 
inform you that the transfer agent of Elpac, Inc, is in the process of 
completing the transfer and is,expected to mail Mr, Gordon's certificate 
on or before Friday, March 7, 1969. 

The only address we have for Mr, Gordon is "Rego Park, New 
York" and the transfer agent has been instructed to mail the certificates 
to that address. 

By way of brief background, Mr. Burr delivered a certificate for 
4, 500 shares to a broker whom he believed to be acting on behalf of Mr. 
Gordon, The certificate was returned to thie office on January 13, 1969, 
from the broker, and as soon as I became aware that the certificate should 
be transferred to Mr. Gordon, I delivered it to the transfer agent, the 
Bank of California, N. A, on or about January 31, 1968, Any delay since 
January 31, 1968 is attributable to the workload of the transfer agent, and 
your February 25 letter was my first indication that the certificate had not 
been delivered, I am disappointed in the transfer agent's performance, to 
say the least. 

/ 

I , 

Thank you for your cordial letter. " 


y yours. 


Bertram K. Massing 


BKMimc 
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NEW YORK STATE 
ATTORNEY GENERAL 
LOUIS J. LEFKOWITZ 

*0 CENTRE STRUT % 

14CW YORK* N. T» 10OIS § 


Ad InformeS Csosaae? 
- Is Till 
Best Protectioa 
Against Fried 


Hr. Irving Gordon 
64-08 Boelsen Crescent 
Rego Park* New York 









“SALE OR TRANSFER OF THIS SECURITY OR RECEI1 
OF ANY CONSIDERATION THEREFOR WITHOUT THE 
TRIOR WRITTEN CONSENT OF THE COMMISSIONER OF 
CORPORATIONS OF THE STATE OF CALIFORNIA 
NAMING BOTH TRANSFEROR AND TRANSFEREE IS 
^JN LAWFUL AND IS PUNISHABLE BY FINE OR 
DfPRISOlMENT OR BOTH." 


"THE SHARES REPRESENTED BY THIS CERTIFICATE HAVE 5CT . 
BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933 AND 
MAY NOT BE SOLD, TRANSFERRED, FUDGED, HYPOTHECATED OR 
OTHERWISE DISPOSED OF UNUSS IN THE OPINION OF-r-r^ -pr ■, 
COUNSEL SATISFACTORY TO ELPAC, INC. THE I H. [I . | 

DISPOSITION QUALIFIES FOR AN EXEMPTION FROM OR 
EXCEPTION TO THE REGISTRATION PROVISIONS THEREOF." 

\ HIS CERTIFIES THAT 


•4t» 


IRVING GORDON 


POUR THOUSAND FIVE HUNDRED- 


COMMON SHARES. BEING THE SHARI" REPRESENTED HERESY OF THE FAR VALUE OF ONE DOLLAR EACH OF 
ELPAC, INC., hereinafter designated "the Corporation,” transferable on the share register of the Corporation upon surrender of 
this Certificate, proper!) endorsed. By the acceptance of this Certificate the holder hereof assents to and agrees to be bound by all 
the provisions of the Articles of Incorporation and the Bylaws and all amendments thereto. This certificate is not valid until counter¬ 
signed by the Transfer Agent and registered by the Registrar. 

WITNESS the seal of the Corporation and the signatures of its duly authorized officers. 

Dated: MARCH 11, 1969 




I 
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FOR VALUE RECEIVED. 


-hereby MO, assign and transfer onto 


represented by ihe within Certificate, arid do hereby irrevocably constitute and appoint ?[f 


V 

i:* 


j 


^ —<=-p~«« sra f|| 


pawer of substitution in the premises. 
Dated 


n 

h 


In Presence of: 


h 

it 




JJL 


t * I 

therefor 

» STATE 0F CALIFORNIA NAMING BOTH TRAN 0F CORPORATIONS OF THK 
• PUNISHABLE BY FINE OR nSSlSHX.i® “ "MANFUL AND 18' 




f j *. ’ * 
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it 
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Th.S S pAC E MUst NOT BE COVERED IN ANY WAY 


EXHIBIT "6" (Back) 
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pr/nTHTTS PLAINTIFF'S EXHIBIT 7 - california d EFKNDANTS 3531 

—EXHiBiT"^ P£RMIT AUTH0RmMG SAtE ° F S£C !!^^r 

. • 0. 8. Olil. COURT * ;; . / 1 /•;. EXHIBIT • * 

‘. t \ * U ° f * ‘ ’.'M ' * • W. S. OISI. COURT 

APF. UV9?3 ■ • s-i.of«.Y. 


APR 111973 
_ &-iZ 


I ' • * * 


BEFORE THE 


JT BMWMi Itt2, 

DEPARTMENT OF CORPORATIONS 
OF THE 

STATE OF CALIFORNIA 


In the matter of the application of 


CONSENT TO TRANSFER 


E-PAC, INC. 


File No. 300 1314 


for a permit authorizing the sale and ) 

issuanca of aaoiiWH..___•_<_^ 


I expressly consent to the transfer of certain securities of 
ELPAC V INC., to be effected in the following manner: 


From: Robert L. Burr 

Bank of California,N.A. 


Pledgor's interest in 24,500 shares 
Pledgee's interest in 24,500 shares 


The DieboId Technology 
Venture Fund, Inc. 
Irving Gordon 


20,000 shares 
4,500 shares 


upon the condition that when said securities are transferred, the 
documents evidencing such securities shall bear upon their face and 
reverse sides a legend, clearly printed or stamped thereon in a 
color contrasting with all other color appearing on either side of 
the certificate and in capital letters of not less than ten~point 
type, reading as follows: 


"SALE OR TRANSFER OF THIS SECURITY, OR RECEIPT OF ANY 
CONSIDERATION THEREFOR, WITHOUT THE PRIOR WRITTEN 
CONSENT OF THE COMMISSIONER OF CORPORATIONS OF THE 
STATE OF CALIFORNIA, NAMING BOTH TRANSFEROR AND 
TRANSFEREE, IS UNLAWFUL AND IS PUNISHABLE BY FINE 
OR IMPRISONMENT, OR BOTH." 


and provided that any documents surrendered on such transfer shall 
be immediately cancelled. 


Dated: Los Angeles, California 


• OCTOBER 111969 • 
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ROBERT H. VOLK 
Commissioner of Corporations 
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//IRVING F. FIELDS 

f% - 1/J -- a... m 


s 



























ADVICE TO 
DEPOSITOR 


MANUFACTURERS HANOVER TRUST 

CENTRAL COLLECTION DOT. ^CSSi 


11/8/63 11/*/$ 3 

ROBERT LV BURR 


11 / 8/68 


SPECIAL INSTRUCTIONS' 
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NOTICE OF APPEAL BY PLAINTIFF IRVING GORDON 
(Filed Hay 24, 1974) 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
.X 


IRVING GORDON. 


Plaintiff. ; 71 CIV. 1285 

- against - . NOTICE OF APPEAL 

ROBERT L. BURR, ELPAC, INC., ARNOLD : 

LORD, and PHILLIPS, APPEL & WALDEN, INC. 

Defendants. 

.-.X 

Notice is hereby given that Irving Gordon, plaintiff in the above 
entitled action, appeals to the Court of Appeals for the Second Circuit from 
the Judgment entered in this action on December 12. 1973, and from each and 
every part thereof, and from the decision and order entered May 2, 1974 and 
from each and every part thereof. 


Dated: New York, New York 
May 21, 1974 

Yours, etc. 

LEONARD LOEWINTHAN 
Attorney for Plaintiff 
1 East 57th Street 
New York, New York 10022 

TO: Rogers & Cooper, Esqs. 

Attorneys for Defendant Burr 

60 East 42nd Street 

New York. New York 10017 

Butowsky, Schwenke & Devine, Esqs. 

Attorneys for Defendant Lord 

230 Park Avenue 

New York, New York 10017 

Balterman & Geist, Esqs. 

Attorneys for Defendant Elpac, Inc, 

10 East 40th Street 

New York, New York 10016 

Bressler, Meislin, Tauber & Lipsitz, Esqs. 

Attorneys for Defendant Phillips, Appel A Walden, Inc. 

90 Broad Street 

New York. New York 10004 
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NOTICE OF CROSS-APPEAL BY DEFENDANT AP*‘OLD 


nsns 


LORD 

(Filed June 6, 1974) 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


(M S-£?£*, 

-TLmf }6'~ry 

z: 
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IRVING GORDON, 


-against- 


Plaintiff, 


ROBERT L. BURR, ELPAC,, INC., 
ARNOLD LORD, and PHILLIPS, APPEL 
ft WALDEN, INC., 


71 Civ. 1285 

NOTICE OF 
CROSS-APPEAL 


NOTICE hereby is given tnat Arnold Lord, a defendant 
above named, hereby cross-appeals to the United States Court of 
Appeals for the Second Circuit from that portion of the judgment 
entered in this action December 12, 1973, which is based upon 
the statements in the decision of Hon. Arnold Bauman dated 
November 13, 1973, to the effect that defendant Arnold Lord 
violated the federal securities laws. No appeal is taken from 
the portion of the judgment which dismisses the complaint against 
defendant Arnold Lord. 

This is a cross-appeal to the appeal noticed by plain¬ 
tiff, by notice dated May 21, 1974. 


BUTOWSKY, SCHWENKE ft DEVINE 


TO: LEONARD LOEWINTHAN 
1 East 57th Street 
New York, New York 10022 

ROGERS ft COOPER, ESQS. 

60 East 42nd Street 
New York, New York 10017 


A member of the firm 
Attorneys for defendant 
Arnold Lord 
230 Park Avenue 
New York, New York 10017 
(212) 725-5360 
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j. TO: BALTERMAN & GEIST, ESQS. 

10 East 40th Street 
i: New York, New York 10016 

I» 

BRESSLER, MEISLIN, TAUBER & LIPSITZ, ESQS. 

90 Broad Street 

New York, New York 10004 
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NOTICE OF CROSS-APPEAL BY DEFENDANTS PHILIPS, APPEL t WALDEN,INC. 


(Filed June 5, 1974) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


IRVINJ3 GORDON, 


Plaintiff, 


- against - 


ROBERT L. BURR, ELPAC, INC., 
ARNOLD LORD, and PHILIPS, APPEL 
& WALDEN, INC. (sued herein as 
PHILLIPS, APPEL & WALDEN) , 


Defendants. 
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File No.: 71-Civ. 

1285 A.B. 


NOTICE OF CROSS-APPEA1 


Notice is hereby given that Philips, Appel & Walden, 

Inc., one of the defendants above named, hereby cross-appeals to 
the United States Court of Appeals for the Second Circuit from so 
much and such part of the findings of fact and conclusions of law 
incorporated in the Opinion of the Court (per Bauman, D. J.), date 
November 13, 1973 and filed November 14, 1973, upon which the 
final judgment was entered in this action on December 12, 1973, 
as found defendant Philips, Appel & Walden, Inc. liable as a 
"controlling person" under Section 20(a) of the Securities Ex¬ 
change Act of 1934 and found plaintiff to have "in effect amended 
his complaint" at the trial and in his post-trial brief to allege 
that defendant Philips, Appel & Walden, Inc. was a "controlling 
person" under Section 20(a) of the Securities Exchange Act of 1934 
and from such part only, and said defendant does not appeal from 
any other part of said judgment, or from the Decision and Order 
herein, entered on May 2, 1974, except as herein specifically 













set forth. 
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Dated: New York, New York 
June 4, 1974 


BRESSLER, MEISLIN, TAUTER & LIPSITZ 
Attorneys for Defendant, Philips, 
Appel & Waldem Inc 



Office and ?. 0. Address 
90 Broad Street 
New York, New York 10004 
212 425-9300 


TO: LEONARD LOEWINTHAN, ESO. 

Attorney for Plaintiff 
1 East 57th Street 
New York, Ntw York 10022 

ROGERS & COOPER, ESOS. 

Attorneys for Defendant, 

Robert L. Burr 
60 East 42nd Street 
New York, New York 10017 

BUTOWSKY, SCHWENKE & DIVINE, ESOS 
Attorneys for Defendant, 

Arnold Lord 
230 Park Avenue 
New York, New York 10017 

BALTERMAN & GEIST, ESOS. 
Attorneys for Defendant, 

Elpac, Inc. 

10 East 40th Street 
New York, New York 10016 
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L yr* appf.m atf winra* • * r . 


GORDON, 


BURR, «t al. 


A ppellant, 


again*/ 


Appellee*. 


Index No. 


Affidavit of Personal Service 


STATE OF NEW YORK. COUNTY OF NEW YORK 


being duly »u om. 


I, Victor Ortega, 

d.,c.„ th« i. «.< • U I A. i. <» »«•'• •'«»' w ""*• " 

1027 Avenue St. John, Bronx, New York 

That on the dag of J||ly /?74 at » 


deponent eerved the anneaed 


•' u j * / / 


fKe in thic* act by delivering a true copy thereof to raid individual 

pert anally. Deponent kneio the peroon eo eerved to be the pereon mentioned and dencnbed in raid 
papert at the Attorney(s) herein, 


Sieom to before me, thie 23rd 
day of 19 74 


Prill MM hMMtfc lie 

VICTOR ORTEGA 


4aluS i , ! ■ 

* Breaeler, Mela 11a, Tuber A Llpeits-Attarnay* (or Appellee, Felipe, Appel A Waldai 
H Breed tr eat. Near York. _ u 

Robert A Cooper-Attaraejr* far Appellee Burr-60 R. 42ad Street. New York. 

Paine akj .lokuwilrd A Dlrlae-Attorney a ter Appellee Lerd-230 Park Are., New York. 
Balterman A Oelst-Attoraaye for Appellee Blpee, lee. ,-10 I. tOthBt., New York. 
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